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COMMISSION ON ETHICS 1 MAY 5, 2011 

MEETING: PALM BEACH COUNTY COMMISSION ON ETHICS (COE) 
 
I.  CALL TO ORDER: May 5, 2011, at 3:03 p.m., in the Commission 
 Chambers, 6th Floor, Governmental Center, West Palm Beach, Florida. 
 
II.  ROLL CALL 
 
 MEMBERS: 
 

Judge Edward Rodgers, Chair 
Manuel Farach, Esq., Vice Chair – Arrived later 
Dr. Robin Fiore 
Ronald Harbison – Absent 
Bruce Reinhart, Esq. 

 
 STAFF: 
 

Alan Johnson, Esq., COE Executive Director 
Gina Levesque, COE Administrative Assistant 
Megan Rogers, COE Staff Attorney 
Sydone Thompson, Deputy Clerk, Clerk & Comptroller’s Office 

 
III.  INTRODUCTORY REMARKS 
 

Judge Edward Rodgers asked audience members to silence their cell phones 
and submit public comment cards to staff, and to indicate the agenda item they 
intended to address. He said that public comment would be limited to a maximum 
of three minutes per speaker and that comments should be relevant to the item 
discussed. He added that the commission’s process should be respected. 

 
(CLERK’S NOTE: Manuel Farach joined the meeting.) 
 
IV.  APPROVAL OF MINUTES FROM APRIL 7, 2011 
 

Manuel Farach suggested that changes be made to the April 7, 2011, meeting 
minutes. He said that on page 3, the first filled bullet point, the word “deposed” 
should be changed to “sworn.” 

 
Judge Rodgers asked that the proper corrections be made to the minutes. 
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COMMISSION ON ETHICS 2 MAY 5, 2011 

IV. – CONTINUED 
 

Alan Johnson, Esq., Commission on Ethics (COE) Executive Director (ED), 
stated that he agreed that the suggested change was more appropriate, and he 
added that he would need to review the recording from the April 7, 2011, COE 
meeting because he could have used the word “deposed.” He said that as a part 
of the discovery process, the due process rights of a respondent was to depose 
witnesses; therefore, he could not say with certainty that he did not use the word 
“sworn,” which would have also been appropriate. He recommended that staff 
review the recording from the previous COE meeting and correct the minutes 
with the proviso that if the minutes needed to be corrected, it would not be 
necessary to bring the matter back to the COE for approval. 
 
Mr. Farach stated that on page 5, the second “CLERK’S NOTE” which read, At 
the attempt of disorderly conduct, the chair asked that the security officer be 
summoned to maintain decorum, should be corrected to read, At the threat of 
disorderly conduct, the chair asked that the security officer be summoned to 
maintain decorum. 

 
Dr. Robin Fiore said that she seconded the changes to the minutes’ language as 
recommended. 

 
Mr. Johnson stated that he agreed with the recommended corrections. 

 
Judge Rodgers said that the changes as discussed would be made to the 
minutes. 

 
Mr. Farach stated that: 
 
 On page 16, the vote which read, UPON POLLING THE COMMITTEE, 

the motion CARRIED 3-1. Ronald Harbison and Bruce Reinhart opposed, 
and Edward Rodgers abstained, should be verified upon reviewing the 
recording from the April 7, 2011, meeting since the votes carried were 
mathematically incorrect. 

 
 There could be a typographical error with the votes, but since he was not 

able to review the recording himself, he asked that the vote be reviewed. 
 
Bruce Reinhart stated that since he made the motion he would not have voted 
against the item. He said that he recalled the vote as 3-1 with Ronald Harbison 
opposed. Mr. Farach stated that Mr. Reinhart’s explanation would clarify the 
discrepancy. 
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COMMISSION ON ETHICS 3 MAY 5, 2011 

IV. – CONTINUED 
 
Mr. Johnson asked that a provisional vote be made so that a review of the 
recording from the COE’s April meeting could be conducted during today’s 
meeting. He asked that the matter be tabled until the end of the meeting. 
 
Judge Rodgers stated that the corrections to page 16 would be tabled until the 
end of the meeting by acclamation and without a vote from the commission. 
 

(CLERK’S NOTE: See page 24 for further discussion on item IV.) 
 
Mr. Farach suggested additional changes as follows: 
 
 On page 21, first bullet, the word, he, should be stricken, and the sentence 

should read: Initially, the need to hire additional staff was circumvented 
because the workload did not require it. 
 

 On page 24, first paragraph, second sentence that read, He said that the 
people’s work was overshadowed, should be changed to, He said that the 
people’s work was being overshadowed. 
 

 On page 25, the fourth bullet point lacked clarity unless it was a clause or 
a portion of a sentence. The language stated, Line 370 of the Code 
addressed whether personal gifts carveouts would exist. It read, Giving a 
gift in excess of $100 who is a prospective vendor seeking to do business 
with the official or the employee’s governmental entity. 
 
 
 
 
 

Remainder of page left blank intentionally. 
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COMMISSION ON ETHICS 4 MAY 5, 2011 

IV. – CONTINUED 
 

Mr. Johnson read Section 2-444, line 337 of the current COE Code into the 
record as proposed. He said the language was appropriate where personal gift 
carveouts existed. The Code language was read as follows: 

 
“a. Personal Gifts. All officials and employees who are not reporting 
individuals under state law are not required to report gifts in excess of one 
hundred dollars ($100.00) so long as those gifts are given to the official or 
employee by a personal friend or co-worker and the circumstances 
demonstrate that the motivation for the gift was the personal or social 
relationship rather than an attempt to obtain the goodwill or otherwise 
influence the official or employee in the performance of his or her official 
duties. Factors to be considered in determining whether a gift was 
motivated by a personal or social relationship may include but shall not be 
limited to: whether the relationship began before or after the official or 
employee obtained his or her office or position; the prior history of gift 
giving between the individuals; whether the gift was given in connection 
with a holiday or other special occasion; whether the donor personally 
paid for the gift or sought a tax deduction or business reimbursement; and 
whether the donor gave similar gifts to other officials or employees at or 
near the same time. If the personal friend or co-worker is a vendor, 
lobbyist or principal or employer of a lobbyist that lobbies the county or 
municipality as applicable, then the official or employee shall not accept a 
gift in excess of $100.00 in accordance with subsections (a)(1) and (b)(1).” 

 
Mr. Farach asked Mr. Johnson whether the entire language he read should be 
added to clarify the record. Mr. Johnson replied that in the abundance of caution, 
the entire provision should be added to the April 7, 2011, meeting minutes. 
 

MOTION to approve the April 7, 2010, meeting minutes as amended, with the 
corrections identified by Manuel Farach, and subject to the review of the 
meeting recording for the proposed corrections to page 16, that were 
tabled earlier at today’s meeting. Motion by Manuel Farach, seconded by 
Bruce Reinhart, and carried 4-0. Ronald Harbison absent. 
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COMMISSION ON ETHICS 5 MAY 5, 2011 

V.  PUBLIC COMMENT REVISION TO BY-LAWS 
 

Mr. Johnson stated that: 
 

 Staff recommended that Section 10 of the COE by-laws be created for 
public comment. The language would read as follows: 

 
“Public comment is permitted on all agenda items with the exception of 
probable cause proceedings and the adjudicatory portion of final hearings 
involving complaints before the commission. The chairperson may 
establish and enforce rules pertaining to the orderly conduct of public 
comment, including time, manner, and decorum.” 

 
 The staff analysis concluded that: 

 
o Significant due-process concerns existed regarding the executive 

session probable-cause hearing and the guilt phase in the final 
hearing. 

 
o Valid concerns included members of the audience making 

irrelevant, prejudicial, or inadmissible statements, which the 
respondent was not privy to in advance; or witnesses the 
respondent did not have the opportunity to depose. 
 

o The constitutional rights of respondents should outweigh the rights 
of public commentators until the trial phase concluded. 

 
 Public comment could be permitted after the final hearing if the COE ruled 

that a respondent had violated the Code and an appropriate sanction or 
fine was imposed. 

 
Dr. Fiore stated that public comment should not be permitted during final 
hearings, but comments could be permitted after the COE made its ruling. 
 
Mr. Reinhart said that he agreed with Dr. Fiore. He suggested that members of 
the public communicate with the advocate to convey their information as 
opposed to allowing the public to make opinions on sentencing. 
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COMMISSION ON ETHICS 6 MAY 5, 2011 

V. – CONTINUED 
 
Mr. Farach stated that: 
 
 Although he understood the concerns of the commission, it was the 

public’s right to comment on cases prior to the COE handing down a 
sentence. 

 
 The public should be permitted to make comments irrespective of the 

COE’s final sentence or punishment. 
 

 He recognized the risk of turning the proceeding from one with decorum 
and professionalism to one without those elements. He was concerned 
that the public would not be allowed to voice opinions prior to the COE 
making a decision. 

 
 Had it not been for the chair’s ability to control the meeting’s decorum, he 

would not have supported the notion of permitting public comment prior to 
the sentencing phase. 

 
Dr. Fiore said that in the past, public comment had often been irrelevant to the 
items discussed. She stated that it was not the COE’s role to permit public 
comment that subjected the respondent deemed guilty of a Code violation to be 
berated. 
 
Mr. Johnson stated that he was not thinking that necessarily the public would be 
asking for a harsh sentence, but people may be speaking on behalf of the 
respondent. 
 
Mr. Reinhart said that under the commission’s current rules, the accused party 
had a right to offer witnesses in mitigation, just as the advocate, a party to the 
proceeding, had the right to offer witnesses in aggravation of sentence. He stated 
that if the matter was not funneled through to the individuals who were the official 
parties to the proceeding, then the case could be opened up to abuse. He added 
that by allowing the public’s voice through the appointed advocate, the accused 
party could be safeguarded from unfair treatment. 
 

MOTION to approve the recommendation to exclude adjudicatory actions and 
hearings from public comment. Motion by Robin Fiore, and seconded by 
Bruce Reinhart. 
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COMMISSION ON ETHICS 7 MAY 5, 2011 

V. – CONTINUED 
 
Mr. Reinhart stated that the current by-laws draft stated that the chair could 
establish and enforce rules pertaining to orderly conduct. He expressed concern 
about the term, rules, which related to a standard set of procedures that would be 
applied across the board, or an inference could be drawn that the chair would 
have the discretion to control the commission’s proceedings. He said it was 
foreseeable that members of the public or parties to a proceeding would voice 
opposition about impartiality or preferential treatment toward being permitted to 
speak at a meeting. He said that since the commission had no established rules 
in the by-laws, and if they were redrafted, then staff should consider that point. 
 
Mr. Johnson asked for clarification since the type of rules envisioned by the new 
provision would be three minutes, or two minutes. He said that would be the type 
of rule the commission would then promulgate. 
 
Mr. Reinhart suggested the following by-laws language, the chair shall have 
discretion to limit public comment as necessary to maintain decorum and save 
time. He cautioned the commission against enforcing a rule that the commission 
had not formally promulgated. He said that if staff redrafted the by-laws, then his 
proposed revision should be considered. Mr. Johnson said that the language 
could be vetted at today’s meeting. 
 
Mr. Reinhart stated that he preferred that a final decision be made when the 
entire commission was present, especially when there were competing opinions 
on the matter. He suggested that the matter be tabled until the next meeting. 

 
AMENDED MOTION to table item V., Public Comment Revisions to By-Laws, until 

the June 2, 2011, Commission on Ethics meeting. Motion by Bruce 
Reinhart, and seconded by Robin Fiore. 

 
Dr. Fiore asked how the commission would proceed if a hearing was scheduled 
for the COE’s June 2011 meeting. Mr. Reinhart responded that the commission 
could use existing Code rules. 

 
UPON CALL FOR A VOTE, the motion carried 3-1. Edward Rodgers opposed and 

Ronald Harbison absent. 
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COMMISSION ON ETHICS 8 MAY 5, 2011 

VI.  VOTING CONFLICTS 
 
VI.a.  COMMISSION ON ETHICS REQUEST FOR ADVISORY OPINION 

 FROM ATTORNEY GENERAL’S OFFICE (REQUESTED BY 
 COMMISSIONER FARACH) 

 
Although no true voting conflict existed, Mr. Johnson asked that an illegal vote 
from the April 7, 2011, meeting be readdressed since there was an issue as to 
quorum, because there were only two commissioners physically present at the 
time of the vote and there needed to be three. He added that State Statute 
(Statute) 286.012 stipulated that abstention from voting was permissible only 
when a financial conflict of interest existed. 
 
Dr. Fiore said that she had not voted because of insufficient information. She 
added that she had a right to abstain instead of being rushed to vote. 
 
Judge Rodgers stated that he had abstained from voting because the case 
involved his daughter-in-law. 
 
Mr. Johnson said that: 
 
 He reviewed 28 attorney general (AG) letters and that there were 300 

COE “mentions” that did not allow a non-financial exception, unless the 
nepotism statute was violated. 

 
 None of the 300 mentioned allowed non-financial abstention except where 

by voting, the elected official would have violated that law. The nepotism 
statute stipulated that where there was not a financial interest, the vote 
would have violated the nepotism statute since the COE could not use 
§286.012 to violate the law. 
 

 With regard to the adjudicatory and quasi-judicial functions of a hearing or 
probable cause determination, staff believed that if a bias against the 
respondent existed, constitutional issues could be raised that superseded 
Statute 286.012. 

 
 The first issue was whether staff should send a letter to the Attorney 

General’s Office (AGO) and request an advisory opinion regarding quasi-
judicial COE hearings and the conflict that would be raised by a bias 
relating to due process conflicts within the Florida constitution and the 
United States Constitution. 
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COMMISSION ON ETHICS 9 MAY 5, 2011 

VI.a. – CONTINUED 
 

 The second issue was whether carveouts existed for non-adjudicatory and 
non-quasi-judicial proceedings. After consulting Charles “Chris” Anderson, 
Florida COE attorney, both staff and Mr. Anderson shared the opinion that 
those proceedings were subject to Statute 286.012. 

 
 The Florida COE stipulated that adjudicatory and quasi-judicial issues 

should be brought to the AG for review. 
 

Judge Rodgers stated that it was unfortunate that committee members could not 
abstain from voting on an item because they handled a legal matter involving a 
respondent in a COE case. He said that the rule narrowed the commission’s 
ability to be fair. 
 
Mr. Johnson stated that the District Court of Appeals (DCA) supported the AG. 
He said that in one case, there was a physical altercation between a board 
member and an applicant, and the board member was required to vote because 
the statute did not provide a leeway to abstain, even in the case of a bias. He 
added that he would research whether there was a process to go to the DCA 
after getting an opinion from the attorney general to direct the commission to 
vote, even if it violated the due process rights of the respondent. 
 
Mr. Farach stated that: 
 
 The COE was in the uncomfortable position of either following the statute 

and possibly creating an appearance of impropriety, or intentionally 
violating the statute in order to avoid the appearance of impropriety. 

 
 Although the intent of Statute 286.012 was to prevent board members 

from purposely avoiding voting on agenda items, the COE was governed 
by different standards than most political bodies. As a non-political body, it 
was required to avoid the appearance of impropriety. 

 
 The way that the COE ordinance and Statute 286.012 were written posed 

a problem. 
 

 Unless and until he was instructed by the AG to vote on every agenda 
item, he would abstain from voting when there was an appearance of 
impropriety. To vote otherwise would diminish the integrity of the 
commission. 
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COMMISSION ON ETHICS 10 MAY 5, 2011 

VI.a. – CONTINUED 
 

Judge Rodgers asked hypothetically, how a case would be handled if a senior 
partner of a commission member represented one of the parties in an advisory 
opinion. 
 
Mr. Farach stated that an economic interest would then be present and he would 
not only abstain from voting, but he would file State form 8.B., to acknowledge 
the conflict of interest existed. 
 
Mr. Johnson said there were copies of the State form on the COE website. He 
added that the form could not be filled-out unless a financial benefit existed, or if 
the parties that benefitted were identified. 
 
Mr. Reinhart expressed concern about the nepotism statute’s interpretation. He 
said that even if an actual conflict of interest existed, one could be compelled to 
vote if there was not a financial conflict. For example, he said, if it were common 
knowledge that he hated his neighbor, the act of presiding over a case involving 
his neighbor was inappropriate. He asked whether there was a Code provision 
that could preclude the commission from voting. He also asked whether the Code 
could be trumped by §286.012, or if there was a basis to vote under the local 
ordinance. 

 
Mr. Johnson explained that: 

 
 State law superseded local ordinances, and constitutional laws 

superseded State statutes. 
 

 The AGO opined that the nepotism case discussed earlier in the meeting 
could not be used to violate another statute. 

 
 There was no penalty for violating the statute although the statute had 

references to misfeasance. 
 

 If a committee member opted not to vote, a misfeasance claim could be 
filed to remove the individual from the committee. 
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COMMISSION ON ETHICS 11 MAY 5, 2011 

VI.a. – CONTINUED 
 

Dr. Fiore stated that she had not intended to trivialize one’s conscience, but there 
were instances in which a board member simply could not vote on an agenda 
item if the reasons were valid and stemmed from professional, cultural, and 
personal values. She said ethics commissions should respect the reasoning 
associated with those principles. She added that her decision to abstain from 
voting for reasons of information would not waver although she had a better 
understanding of the statute. 

 
Mr. Farach said that he made the request so that the commission could get some 
clarification on the matter. He said that he had no doubt that the issue had been 
extensively researched, but that there could be someone at the AG to shed more 
light on the issue. 
 
Dr. Fiore proposed that all commission members should vote, even when a 
conflict existed. She said that the commissioners with the conflicts could vote 
with the commissioners that voted in the majority, and state that they were 
making the vote for purposes of procedure since their votes would not influence 
the motion’s passage. She concluded that the dissenting commissioner’s vote 
would be meaningless unless two or more board members made opposing votes, 
which would then create a procedural dilemma. 
 
Mr. Farach said he had not intended to impose on the discretion of each 
commissioner when they voted. He reiterated that his concern was to get clarity 
from the AGO. He added that if the commission were directed to vote on an item 
even with an appearance of impropriety, he would follow the law. 

 
Dr. Fiore said that she disagreed that following the statute took precedence. She 
said that the AG’s view would not change her opinion. She added that there was 
no purpose for the request because the AG would likely direct the COE to follow 
the law. Mr. Farach responded that he could not presume the AG’s response and 
that he wanted clarity on the issue. 

 
MOTION to send a letter to the Office of the Attorney General as set forth in 

agenda item VI.a., and seek an opinion as to the portions, times, or 
situations where State Statute 286.012 either would or would not apply to 
the Commission on Ethics. Motion by Manuel Farach, and seconded by 
Bruce Reinhart. 
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COMMISSION ON ETHICS 12 MAY 5, 2011 

VI.a. – CONTINUED 
 
Mr. Johnson stated that: 
 
 The AG would not accept the commission’s request unless a majority vote 

was reached by the commission. 
 

 For clarification, there were two issues at hand, whether there was a 
distinction between quasi-legislative and quasi-administrative matters. 

 
 The only quasi-judicial functions performed by the commission were code 

enforcement actions, probable cause hearings, and final hearings. 
 

 There was a possibility that the AG would review the request in terms of 
the due process rights of the respondent, and the commission could 
receive a favorable ruling. 

 
Mr. Reinhart said that he was hopeful that legislators would amend Statute 
286.012 to excuse public officers with conflicts of interest from being required to 
vote. 

 
UPON CALL FOR A VOTE, the motion carried 3-1. Robin Fiore opposed and 

Ronald Harbison absent. 
 
VII.  PROCESSED ADVISORY OPINIONS (CONSENT AGENDA) 
 
VII.a.  RQO 11-018 
 
VII.b.  RQO 11-019 – Pages 13-14 
 
(CLERK’S NOTE: Edward Rodgers passed the gavel to vice chair Manuel Farach.) 
 
MOTION to pull item VII.b. RQO 11-019 from the consent agenda. Motion by 

Edward Rodgers, seconded by Bruce Reinhart, and carried 4-0. Ronald 
Harbison absent. 

 
(CLERK’S NOTE: See page 14 for the consent agenda vote on item VII.) 
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COMMISSION ON ETHICS 13 MAY 5, 2011 

VIII.  ITEM PULLED FROM CONSENT AGENDA 
 
VII.b.  RQO 11-019 
 

Judge Rodgers said that: 
 
 He disagreed with the remaining COE members’ decision to disallow a 

complaint to be withdrawn at the request of the claimant. 
 

 Penalties could be imposed for a complaint’s withdrawal during certain 
stages of the proceedings. 

 
 It was a violation of the complainant’s rights to prosecute or issue an 

opinion on a case that the complainant withdrew. 
 

 Withdrawn opinions could be placed into a closed file since the mere filing 
of a case could irreparably damage the claimant. 

 
Mr. Johnson stated that the newly adopted Code permitted a claimant to 
withdraw an advisory opinion up to 10 days prior to a commission meeting. He 
said that this opinion was completed based on the prior Code and because of the 
commission’s prior vote. 
 
Judge Rodgers proposed that the opinion should be reconsidered and placed 
into the “never happened” file. 
 
Mr. Johnson said that the opinion could have been withdrawn since the request 
to withdraw was made more than 10 days prior to the commission meeting. 
 
Dr. Fiore asked about the claimant’s basis for withdrawal. 
 
Megan Rogers, COE Staff Counsel, stated that: 
 
 Walt Smyser submitted an e-mail to the COE and in response, he was 

asked to provide additional information. 
 

 In his second email, Mr. Smyser stated that he no longer wanted to pursue 
the matter and he asked that the request be withdrawn. 

 
 An e-mail was sent to Mr. Smyser from staff informing him that the Code 

prohibited opinions from being withdrawn and an advisory opinion would 
be investigated and issued. 
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COMMISSION ON ETHICS 14 MAY 5, 2011 

VII.b. – CONTINUED 
 

 The claimant was not advised on the matter, but he was asked whether he 
had knowledge that the company identified in the opinion contracted with 
the City of Lake Worth (Lake Worth). 
 

 Mr. Smyser responded via e-mail that he did not know, and in a follow-up 
email from COE staff, he was asked to contact the city administrator to 
obtain that information. 

 
Mr. Johnson stated that the rule for withdrawals could be amended by the COE. 
Mr. Reinhart added that a Florida Sunshine Law conflict could arise if the 
commission proceeded with voting on items that were not noticed on the meeting 
agenda. He suggested that the matter be discussed at a future meeting. 
 
Dr. Fiore asked whether the 10-day withdrawal rule could be adopted sooner 
rather than later, since the new Code reflected the 10-day rule. She suggested 
that the commission’s procedures be amended at the next COE meeting if due 
notice was given. 
 
Mr. Reinhart stated that the response letter was consistent with the COE’s 
currently existing rules of procedure. 
 

MOTION to approve the opinion on item VII.b., RQO 11-019, as written, and 
readdress the matter at the next Commission on Ethics meeting on June 2, 
2011, upon reconsideration of the Rules of Procedure. Motion by Bruce 
Reinhart, seconded by Robin Fiore, and carried 3-1. Edward Rodgers 
opposed and Ronald Harbison absent. 

 
Mr. Farach noted that in the fourth paragraph of the response letter for RQO 11-
019, the word, principle, should be changed to, principal. Mr. Johnson stated that 
the correction would be made. 
 

(CLERK’S NOTE: Judge Rodgers resumed as chair. The agenda was taken out of 
sequence and item VII. was voted on at this time.) 

 
MOTION to approve the consent agenda, pulling item VII.b., RQO 11-019. Motion 

by Robin Fiore, seconded by Manuel Farach, and carried 4-0. Ronald 
Harbison absent. 

 
(CLERK’S NOTE: The numerical sequence of the agenda was restored.) 
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COMMISSION ON ETHICS 15 MAY 5, 2011 

IX.  PROPOSED ADVISORY OPINIONS 
 
IX.a.  RQO 11-009 (Resubmitted from April 7, 2011) 
 

Mr. Johnson stated that: 
 
 Opinion RQO 11-009 was resubmitted from the April 7, 2011, COE 

meeting because the vote was flawed since only two commissioners were 
present when the vote was cast, and no quorum existed. 

 
 Sarah Alsofrom, a non-County employee, had asked if she could accept 

an awards banquet ticket valued at $125 from a friend who was employed 
by a lobbyist. 
 

 The lobbying entity for whom her friend worked had not lobbied the 
County advisory board on which she served, or the County department 
under the committee’s authority. 

 
 Staff reviewed Code Section 2-444(b), which did not prohibit gifts of this 

nature for volunteer advisory board members. However, the gift was 
reportable since its value exceeded $100. 

 
 The vote to accept the opinion was carried 3-0 with Mr. Farach and Mr. 

Harbison abstaining since they served on boards with Ms. Alsofrom. 
 

 The 3-0 vote was pulled because of the two abstentions, and since Dr. 
Fiore was not physically present at the time of vote. 
 

Mr. Farach stated that he would continue to abstain from voting on items with 
conflicts of interest until the AG ruling was handed down. He added that he would 
be abstaining from voting for the reasons indicated at the April 7, 2011, COE 
meeting. 
 

MOTION to approve RQO 11-009. Motion by Bruce Reinhart, seconded by Robin 
Fiore, and carried 3-0. Manuel Farach abstained and Ronald Harbison 
absent. 
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COMMISSION ON ETHICS 16 MAY 5, 2011 

IX.b.  RQO 11-013 (Resubmitted from April 7, 2011) 
 

Mr. Johnson stated that: 
 
 Advisory opinion RQO 11-013 involved David Schwartz, Project 

Coordinator for the County’s Department of Housing and Community 
Development (HCD). He had asked whether it was appropriate to offer 
loan assistance to a grant applicant who was related to the vice-mayor of 
the municipality having jurisdiction over the application process and post-
project code inspection. 
 

 Initially, staff had opined in the proposed advisory letter that there was no 
Code violation because the scope of its investigation was limited to the 
County’s involvement. 
 

 The commission opined that since it had no jurisdiction over the 
municipality, it would have been inappropriate to advise the County official 
as to the appropriateness of the transaction. 
 

 Staff redrafted the response letter for the commission’s review to reflect 
that the COE could not opine with regard to the Code since the opinion 
was tabled at the April 7, 2011, meeting. 
 

MOTION to approve RQO 11-013 as rewritten by staff. Motion by Manuel Farach, 
seconded by Bruce Reinhart, and carried 4-0. Ronald Harbison absent. 

 
IX.c.  RQO 11-015 (Resubmitted from April 7, 2011) 
 

Mr. Johnson asked the board to rescind the initial advisory opinion for RQO 11-
015. He said that: 

 
 The proposed letter was adopted by the commission at the last meeting 

on April 7, 2011. 
 

 A member of a charitable advisory board had asked whether public 
employees as board members could solicit sponsors and participants for a 
fundraising event. 

 
 Although the advisory board was not connected to the County or 

municipality, several committee members were also government 
employees. 
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COMMISSION ON ETHICS 17 MAY 5, 2011 

IX.c. – CONTINUED 
 

 The COE voted to make significant changes to the opinion that was 
submitted by staff regarding indirect solicitation. 

 
 The commission had opined that: 

 
o Public officials, subject to the jurisdiction of the Code, and serving 

charitable boards, were prohibited from directly or indirectly 
soliciting sponsorships or participant donations valued at more than 
$100 from persons or entities known to be lobbyists, principals, or 
employers of a lobbyists, if that person or entity lobbied the 
governmental body whom they served as an employee. 

 
o The prohibition extended to solicitations made by other parties, and 

not on behalf of the individual, but on behalf of the charitable 
organizations that they served. 

 
 Staff expressed concern that the commission’s interpretation could 

eliminate officials from serving on boards, charitable, or religious 
organizations that participated in fundraisers. 

 
 The COE further opined that employees or officials who requested that 

their names should not be used to solicit for the charitable committees 
they served on were still liable since the term, indirect, applied to anyone 
involved in the fundraiser, or to anyone who solicited on behalf of the 
entire committee. 

 
Dr. Fiore said that: 

 
 Employees were not prohibited from serving on boards, but they were 

prohibited from soliciting. 
 

 Alternatives to the issue of soliciting existed, such as opting for a leave of 
absence during the solicitation process, or forming sub-committees that 
made sponsorship requests. 

 
Judge Rodgers stated that committees could also omit members’ official titles 
and not attract attention to them. He said that depriving officials from serving on 
boards was rigid as long as the official or employee would not solicit in their 
official capacities. He concluded that officials should be permitted to solicit 
without using their titles. 
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IX.c. – CONTINUED 
 
Mr. Johnson said that the issue raised by Judge Rodgers was different from a 
previous advisory opinion involving County Commissioner Burt Aaronson, who 
was asked by his synagogue to be a dinner honoree. Mr. Aaronson requested 
the commission’s direction because the issue was whether officials could serve 
on a board of directors if they were making solicitations from lobbyists, principals, 
or employers of lobbyists. 

 
Dr. Fiore stated that committees whose members included elected public officials 
could not solicit. She said that corporate entities were held to the same 
standards, prohibited its employees from soliciting, and required adherence to 
gift laws. 

 
Mr. Johnson said that: 

 
 He would follow the direction of the commission, but he wanted the 

opinion’s response to reflect the will of the commission. 
 

 His understanding of the issue from the last COE meeting was that 
officials would be required to leave the board in order to hold fundraisers 
involving lobbyists, principals, or employers of lobbyists. 

 
Judge Rodgers suggested that officials serving on boards should not use their 
official titles. He said that it was dangerous if public officials either used, or 
allowed their official titles to be used to solicit funds for the committee they 
served. 

 
Mr. Johnson read the following proposed language for the advisory opinion: 
 

If an official served on a board for a non-profit organization and 
fundraising was being held, then that official could not solicit; could not 
allow anyone to solicit on their behalf; and, could not permit their name to 
be used in connection with the solicitation, if that solicitation involved 
lobbyists, principals, or employers of lobbyists for gifts valued more than 
$100. 
 

Mr. Johnson said that the newly adopted Code permitted transparent and 
documented direct solicitation. 
 
Dr. Fiore proposed adding language stating that officials could not participate in 
any form of solicitation such as creating lists or making introductions. 
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COMMISSION ON ETHICS 19 MAY 5, 2011 

IX.c. – CONTINUED 
 
Judge Rodgers commented that violating such conduct was actionable to the 
point of removing solicited funds. 
 
Mr. Johnson asked the commission for direction on drafting the opinion. 
 

MOTION to direct staff to rewrite proposed opinion RQO 11-015 to reflect and 
explain that under the Code of Ethics there shall be no direct or indirect 
solicitation, and no use of the County official, employee, or covered 
person’s title. The covered person should not be involved in the act of 
direct fundraising. Motion by Manuel Farach, seconded by Bruce Reinhart, 
and carried 4-0. Ronald Harbison absent. 
 
Mr. Farach asked that the word, advertizing be changed to, advertising on the 
second page, first paragraph of the opinion letter. He added that on the third 
page, second full paragraph, the language, be not prohibited, should be changed 
to, are not prohibited. 

 
Mr. Johnson stated that the vote taken on agenda item RQO 11-015 at the April 
7, 2011, COE meeting should be rescinded by the commission. 

 
MOTION to rescind the April 7, 2011, vote made by the Commission on Ethics for 

advisory opinion RQO 11-015. Motion by Bruce Reinhart, seconded by 
Manuel Farach, and carried 4-0. Ronald Harbison absent. 

 
IX.d.  RQO 11-020 
 

Mr. Johnson said that: 
 

 Proposed advisory opinion RQO 11-020 involved Clark Bennett, a County 
vendor, who also served on a non-profit organization’s board of directors. 
He asked whether a conflict of interest existed since he served on a board 
that applied to and received grant funding from the County. 
 

 Staff had prepared a response letter only in relation to the Code, which 
had no prohibitions against vendors entering into contracts or transactions 
with the County through more than one private entity. 
 

 Staff recommended that vendors’ inquiries should be directly related to the 
Code based on Section 2-448 and Section 2-260.9. 
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COMMISSION ON ETHICS 20 MAY 5, 2011 

IX.d. – CONTINUED 
 
MOTION to approve staff’s recommendation on RQO 11-020 as written. Motion by 

Bruce Reinhart, seconded by Manuel Farach, and carried 4-0. Ronald 
Harbison absent. 

 
X.  CLARIFICATION OF INFORMATION PROVIDED TO THE PALM 

 BEACH POST BY THE CITY OF RIVIERA BEACH (REQUESTED BY 
 COMMISSIONER RODGERS) 

 
Mr. Johnson said that: 
 
 City of Riviera Beach (Riviera Beach) Attorney Pamala Ryan had 

contacted him regarding funds that its city council had received from a 
contracted vendor for use as a discretionary fund. 
 

 He had responded that the COE had no jurisdiction over Riviera Beach 
and that he could not opine as to whether a violation of the Code had 
occurred. 
 

 He had forwarded Ms. Ryan relevant pages of the 2009 grand jury report 
regarding discretionary funds and suggested that she review the 
document. 
 

 He told Ms. Ryan that the issues contained in her inquiry were Code-
related and could become an issue once Riviera Beach came under the 
jurisdiction of the Code. 

 
 Approximately one month later, an article was published in the Palm 

Beach Post indicating that the ED had advised Ms. Ryan extensively 
about the policy. 
 

 The press was contacted, and he believed that the matter would be 
publicly clarified since he asked that the facts be corrected in a follow-up 
article. 
 

Judge Rodgers stated that: 
 
 In the Palm Beach Post article, Ms. Ryan gave the appearance that Mr. 

Johnson and the COE had agreed with, provided information relating to, 
and authorized Riviera Beach’s use of its slush fund. 
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X. – CONTINUED 
 

 The article’s depiction could cause other municipalities to follow suit by 
using the publication to justify their actions. 
 

 The reporter was contacted about publishing the ED’s statement, and he 
stated that the publication’s content was satisfactory. 
 

 Randy Schultz from the Palm Beach Post editorial board was contacted to 
aid in clarifying the point that the commission would not condone slush 
funds. 
 

Mr. Johnson said that: 
 

 Staff drafted a letter for the commission’s approval and eventual 
dissemination to Mr. Schultz. 

 
 Prior to speaking with Judge Rodgers about the issue, he e-mailed Ms. 

Ryan about clarifying the matter at the next Riviera Beach city council 
meeting. 

 
 He had not followed up with Ms. Ryan to confirm that she had clarified the 

matter. 
 

Dr. Fiore said that this scenario exemplified why withdrawals should not be 
permitted because the commission had no control over how information provided 
by staff would be interpreted or reproduced. 
 
Mr. Reinhart stated that the issue was in a gray area since the commission’s 
multi-part mission was to educate and interpret the ordinance. He said that it was 
foreseeable that a municipality could make an inquiry and not ask whether their 
concern was consistent with the ordinance. He expressed concern that the public 
record was not clarified, and he asked whether a general public statement would 
be released to the press and Mr. Schultz, who could choose not to publish the 
press release. 

 
MOTION to authorize staff to send the letter as drafted by Edward Rodgers and 

Alan Johnson to Randy Schultz, and to recommend that the letter be 
issued as a public statement from the Commission on Ethics. Motion by 
Bruce Reinhart, and seconded by Robin Fiore. 

 
Mr. Farach suggested that the letter also be forwarded to Riviera Beach in the 
event the letter was not printed or published by the Palm Beach Post. 
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X. – CONTINUED 
 

Judge Rodgers reiterated that the record needed to be clarified so that the 
municipalities were not misinformed about the commission’s position about slush 
funds. 
 

UPON CALL FOR A VOTE, the motion carried 4-0. Ronald Harbison absent. 
 
XI.  REVISED CODE OF ETHICS AND COMMISSION ON ETHICS 

 ORDINANCES 
 
XI.a.  BCC Agenda Item 4.H.1. 
 
XI.b.  BCC Agenda Item 4.H.2. 
 

Mr. Johnson stated that: 
 
 The City of West Palm Beach had recommended several carveouts to the 

Code. 
 

 The COE drafting committee voted to permit direct solicitation by 
employees and officials. To promote transparency, it was required that a 
logbook be created to document the date, official, and contribution. 
 

 The log should be submitted to the COE within 30 days of the event, or 
within 30 days of the solicitation. The information would then be posted on 
the COE Website. 
 

Judge Rodgers suggested that more efforts would be taken to set the COE apart 
from the Inspector General (IG) since members of the public often confused each 
entity as one and the same. 
 
Mr. Johnson said that at speaking engagements throughout the county, he 
addressed the separation of functions of the IG, whose powers were to probe 
and issue reports, versus the COE whose powers were to act on ethics 
violations. 
 
Dr. Fiore stated that: 
 
 Although the funds in the Riviera Beach account were ultimately given to 

charities, the corrupt potential still existed. 
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XI – CONTINUED 
 

 She was writing professionally about the purification of funds given to 
charities, and in the near future, a critique of the subject would be 
published in a journal of business ethics. 

 
Mr. Johnson stated that: 
 
 Any commission amendments to the Code should be submitted in the 

proper protocol through the referendum. 
 
 The issue of the Code’s effective date had not been settled, and he 

believed that on June 1, 2011, the COE ordinance should be enacted. The 
League of Cities had suggested October 1, 2011. 
 

 The commission could indicate two proposed dates for the amended 
Code’s enaction so they could be presented to the BCC. 
 

 The IG ordinance enaction date was June 1, 2011. The County had 
agreed to advance reimbursable funds to that office through fiscal year 
2011. 

 
Mr. Reinhart said that he would not support Mr. Johnson’s suggestions because 
the COE was not an elected body. 
 
Judge Rodgers stated that the COE should indicate the ordinance’s effective 
date since approximately one year was dedicated to its adoption. He said that if 
the COE allowed further procrastination then an issue of credibility could be 
created. He added that additional revisions to the Code could be made as the 
commission proceeded with its duties. 
 
Mr. Farach stated that although it was imperative to enact the Code, the 
commission was a non-elected, non-political body that should not inject itself into 
the political process, which could tarnish the COE’s integrity. 
 
Mr. Johnson said that he wanted to advocate for a process by which a drafting 
committee was used to vet amendments to the Code. 
 
Dr. Fiore stated that although she had no objections to Mr. Johnson’s proposal 
about the drafting committee, she did not believe it was the COE’s role to instruct 
the BCC in that regard. 
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XI– CONTINUED 
 
Mr. Farach said the COE’s lack of last minute lobbying stemmed from its intent to 
interpret the ordinance as drafted. 

 
XII.  EXECUTIVE DIRECTOR COMMENTS 
 
XII.a. 
 

Mr. Johnson said that once the amended Code was ratified, 20,000 pocket-sized 
ordinance guides would be printed and released to every County employee and 
official. 

 
IV.  APPROVAL OF MINUTES FROM APRIL 7, 2011 – CONTINUED 
 
(CLERK’S NOTE: See pages 1-4 for earlier discussion on item IV.) 
 

Administrative Assistant Gina Levesque stated that on page 16 of the April 7, 
2011, minutes, the motion carried 3-1 with Ronald Harbison opposed, Edward 
Rodgers abstained, and Mr. Reinhart voted in favor. 
 
Mr. Johnson stated that the minutes were officially clarified. 

 
XIII.  PUBLIC COMMENTS – None 
 
XIV.  ADJOURNMENT 
 
At 5:15 p.m., the chair declared the meeting adjourned. 
 
  APPROVED: 
 
 
  ____________________________ 
  Chair/Vice Chair 
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COMMISSION ON ETHICS 1 JUNE 2, 2011 

MEETING: PALM BEACH COUNTY COMMISSION ON ETHICS (COE) 
 
I.  CALL TO ORDER: June 2, 2011, at 3:10 p.m., in the Commission 

Chambers, 6th Floor, Governmental Center, West Palm Beach, Florida. 
 

Manuel Farach stated that he would be today’s acting chair due to Judge Edward 
Rodger’s absence. 

 
II.  ROLL CALL 
 

MEMBERS: 
 

Judge Edward Rodgers, Chair - Absent 
Manuel Farach, Esq., Vice Chair 
Dr. Robin N. Fiore 
Ronald E. Harbison 
Bruce E. Reinhart, Esq. - Absent 

 
STAFF: 

 
Mark E. Bannon, COE Investigator 
Alan S. Johnson, Esq., COE Executive Director 
Gina A. Levesque, COE Administrative Assistant 
Megan C. Rogers, COE Staff Counsel 
Julie Burns, Deputy Clerk, Clerk & Comptroller’s Office 

 
Alan Johnson, Esq., COE Executive Director, stated that there was a quorum. 

 
III.  INTRODUCTORY REMARKS 
 

Mr. Farach requested that cellular phones and other electronic devices be turned 
off. He added that comment cards were available for anyone wanting to speak, 
and the cards should be filed with the clerk prior to speaking. 

 
IV.  APPROVAL OF MINUTES FROM MAY 5, 2011 
 

Mr. Johnson stated that: 
 

● A procedure was instituted where staff would review the minutes with the 
recorded meeting for accuracy. 

 
● The procedure would take place only if staff received the minutes the 

Friday before the next scheduled meeting. 
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COMMISSION ON ETHICS 2 JUNE 2, 2011 

IV. – CONTINUED 
 

● Staff had reviewed the May 5, 2011, minutes within the last 48 hours, and 
the COE members were provided with a revised section. 

 
● A copy of the minutes and the tabbed amendments would need to be filed. 

 
● The minutes clerk was aware of the proposed changes and was making 

corrections subject to the COE’s approval. 
 

● Due to the last-minute submission, the COE could table the May 5, 2011, 
minutes approval and approve two sets of minutes at the July 2011 
meeting. 

 
Mr. Farach suggested that comments regarding the May 5, 2011, minutes could 
be taken at this time. 

 
Ronald Harbison stated that he had noticed that some matters were postponed 
until all COE members were in attendance. 

 
Mr. Farach responded that those postponed matters may need discussion as 
they arose during the meeting. He added that: 

 
● Page 8, item VI.a., the first sentence contained the words, voting conflicts.  

 
○ His recollection of the April 7, 2011, meeting was that the votes 

were not conflicts so much as COE members who decided not to 
vote due to an appearance of some potential connection. 

 
○ If the word, conflict, was being used throughout the minutes as the 

technical phrase under Florida Statute, Section 286.012, he did not 
want the minutes incorrectly reflecting that there were conflicts. 

 
○ He was unaware that any COE member had a true voting conflict at 

the April 7, 2011, meeting. 
 

Mr. Johnson commented that: 
 

● The matter involving voting conflicts appeared in the April 7, 2011, 
meeting where abstentions were made under advisory opinions. 

 
● If he had stated the words, voting conflicts, it meant that voting conflicts 

were presented in terms of abstentions being taken. 
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COMMISSION ON ETHICS 3 JUNE 2, 2011 

VI.a. – CONTINUED 
 

● He recalled that Mr. Farach and Mr. Harbison had abstained from one of 
the April 7, 2011, advisory opinions, the vote had lacked a quorum, and 
the item needed to be brought back at the next meeting. 

 
Mr. Farach requested that the sentence be amended to reflect that the April 7, 
2011, advisory opinion had no true conflicts, rather, it was a quorum issue. 

 
Mr. Johnson said that a more accurate statement would be that there were 
abstentions at the April 7, 2011, meeting, and Mr. Farach agreed. 

 
Mr. Harbison commented that the term, conflict, would then become a technical 
term based on its definition within the Florida Statute itself, and the COE 
members should be careful not to use the word. 

 
Mr. Farach stated that: 

 
● He probably could have better stated the following sentence on Page 9, 

item VI.a.: The COE was in the uncomfortable position of either following 
or intentionally violating the statute. The sentence should read: 

 
The COE was in the uncomfortable position of either 
following the statute and possibly creating an appearance of 
impropriety or intentionally violating the statute in order to 
avoid the appearance of impropriety. 

 
● In the last sentence on page 9, item VI.a., he may have said the word, 

denigrate, but he meant to use the word, diminish. 
 

● On page 10, second full paragraph, third line that began, extensively 
researched, the words, at the AG, should be inserted between the word, 
someone, and the word, who. 

 
MOTION to table approval of the May 5, 2011, minutes until the next scheduled 

COE meeting. Motion by Dr. Robin Fiore, seconded by Ronald Harbison, 
and carried 3-0. Bruce Reinhart and Judge Edward Rodgers absent. 
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V.  PUBLIC COMMENT REVISION TO BY-LAWS 
 

Mr. Johnson said that:  
 

● He believed that item V. had been previously tabled until all five COE 
members were present, and he suggested tabling it again until the July 
meeting. 

 
● Staff’s recommendation on the backup document titled, Agenda Item V 

Public Comment Revision to COE By-laws, was the only recommendation 
regarding item V. 

 
MOTION to table item V. Motion by Ronald Harbison, seconded by Dr. Robin 

Fiore, and carried 3-0. Bruce Reinhart and Judge Edward Rodgers absent. 
 
VI.  PROCESSED ADVISORY OPINIONS (CONSENT AGENDA) 
 
VI.a.  REQUEST FOR OPINION (RQO) 11-025 
 

Mr. Johnson stated that: 
 

● Ralph DiGiacomo was a municipal software support analyst who asked 
whether he could maintain an outside business repairing computers. 

 
● Some of his clients were co-workers; however, he maintained no contracts 

or transactions with the municipality where he worked. 
 

● His computer repair work was performed during off-duty hours. 
 

● Based on the Code of Ethics (Code), staff concluded that as long as he 
was not a vendor, bidder, proposer, or service provider for the 
municipality, Subsection 2-443 on contractual relationships did not apply. 

 
● The advisory opinion stated that Mr. DiGiacomo should be careful not to 

use his official position to obtain a special financial benefit for himself, his 
outside business, or for a customer or a client. 

 
MOTION to approve the processed advisory opinion letter RQO 11-025 on the 

Consent Agenda. Motion by Dr. Robin Fiore, seconded by Ronald Harbison, 
and carried 3-0. Bruce Reinhart and Judge Edward Rodgers absent. 
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VII.  ITEMS PULLED FROM CONSENT AGENDA – None 
 
VIII.  PROPOSED ADVISORY OPINIONS 
 
VIII.a.  RQO 11-007 
 

Mr. Johnson stated that: 
 

● The Town of Palm Beach (Town) Manager Peter Elwell had asked 
whether public safety employees and town officials could attend an annual 
appreciation event hosted by a local country club where they would 
receive lunch and complimentary use of the golf and tennis facilities. 

 
● The host country club was not a vendor, lobbyist, principal, or employer of 

lobbyists within the Town. 
 

● If no special treatment was given or other quid pro quo was exchanged in 
return for attending the event, the Code did not prohibit attendance; 
however, if the meal value and use of the facilities was greater than $100, 
it would be a reportable gift. The manner of determining the gift value was 
contained in the County’s Code, Section 2-444(g), which referred, in turn, 
to Florida Statute, Section 112.3148. Section 112.3148 had various 
valuation matrixes, one of which was 1) the meal’s value was the total cost 
to the donor divided by the number of guests, and 2) the value of the 
facilities. 

 
Mr. Harbison stated that if sundry items were handed out or if a raffle was 
promoted, the source of the items and the raffle should be disclosed if they were 
lobbyists or other vendors. 

 
Dr. Fiore suggested that staff research whether the annual appreciation event 
was sponsored. She added that it was reasonable to say in the letter that the 
guidance did not take into account any sponsorship by any entity other than the 
golf club. 

 
Mr. Johnson said that a sentence could be added in the summary stating that the 
advisory opinion letter did not address sponsors or other entities that were 
donating gifts. 
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VIII.a. – CONTINUED 
 

COE Investigator Mark Bannon clarified that: 
 

● He had spoken to Mr. Elwell and the individual who ran the golf course, 
and the board or the members of the golf course or the country club itself 
supported the event. 

 
● People invited to the event were the Town’s police officers and fire rescue 

employees, but elected officials such as the Town’s commissioners, 
mayor, manager, and some support staff were also invited. 

 
Manuel Farach stated his concern that someone under the Town council’s 
jurisdiction who was invited to the event could attempt to influence favor. 

 
Mr. Johnson clarified that should the Town’s council members attempt to curry 
favor, they were not vendors or lobbyists, and there was no prohibition as long as 
it was transparent and any gift valued at more than $100 was reported. 

 
MOTION to approve the proposed advisory opinion letter RQO 11-007. Motion by 

Dr. Ronald Harbison, seconded by Dr. Robin Fiore, and carried 3-0. Bruce 
Reinhart and Judge Edward Rodgers absent. 

 
VIII.b.  RQO 11-021 
 

Mr. Johnson stated that: 
 

● The advisory opinion involved the County’s Community Rating System 
coordinator, whose position required the organization of public expositions 
that involved the County’s Floodplain Management Program. 

 
● The employee had asked whether she could participate in the annual 

Flood and Hurricane Awareness Exposition (Expo), which included public 
and private sector exhibitors, subject matter experts from various federal 
agencies, media, nonprofit, and emergency management organizations. 

 
● Organizing the event involved the solicitation and acceptance of donations 

from nonprofit organizations and community businesses that may be 
vendors with the County or that may transact business with the County or 
with local municipalities. 
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VIII.b. – CONTINUED 
 

● The purpose of the donated gifts was to promote public attendance at the 
Expo. No County or municipal employee or their families, household 
members, or relatives involved in the solicitation would be eligible to 
receive solicited prizes. 

 
● The Code’s gift law exception stated that: 

 
Gifts solicited or accepted by County or municipal officials or 
employees, as applicable, on behalf of the County or municipality in 
the performance of their official duties for use solely by the County 
or municipality for a public purpose. 

 
● Staff recommended that if special financial benefit was received by the 

County employee or related persons or entities, the prohibitions against 
solicitation or acceptance of the vendors’ gifts did not apply under the 
specific circumstances. 

 
MOTION to approve the proposed advisory opinion letter RQO 11-021. Motion by 

Dr. Robin Fiore, seconded by Ronald Harbison, and carried 3-0. Bruce 
Reinhart and Judge Edward Rodgers absent. 

 
VIII.c. RQO 11-022 
 

Mr. Johnson stated that: 
 

● The advisory opinion involved a County Department of Airports assistant 
airport properties manager who was married to an airline pilot. 

 
● The individual’s husband was employed by AirTran Airways, a Palm 

Beach International Airport tenant, and she had asked whether certain 
benefits received by her husband were prohibited under the Code. 

 
● Due to a Southwest Airlines merger, the benefit package included that 

family members could attend a Southwest Airlines’ employee orientation 
conference and the employee’s family could fly for free on standby. 

 
● The question arose whether airlines were considered County vendors 

because they were tenants of a County facility. 
 

● Staff’s initial advisory opinion letter stated that the airlines were 
considered vendors; therefore, certain restrictions may apply. 
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VIII.c. – CONTINUED 
 

○ On closer statute inspection, the term, vendor, was someone who 
vended, sold, rented, or leased to the County. 

 
○ Staff moved to withdraw the first advisory opinion letter. 

 
● The free flights were not considered a separate gift and did not need to be 

reported because they were part of a compensation package. 
 

● The orientation conference was not part of a compensation package; 
therefore, hotel accommodations, meals, or gifts provided at the 
orientation conference would be reportable gifts if they exceeded $100. 

 
● The advisory opinion letter cautioned the County employee that when 

dealing with the tenant, she must ensure that she did not benefit in any 
way. 

 
Mr. Harbison said that if the County employee was any other County employee 
or a County airport employee and she accompanied her spouse on a convention 
where the spouse’s company or industry essentially picked up the tab, including 
hotel rooms and meals, he was troubled that that was beyond the point of 
reasonableness because he was unsure how that process could be abused. 

 
Dr. Fiore stated that the County employee’s supervisor should be responsible for 
acknowledging the employee’s sensitivity in dealing with tenant leases, for 
reviewing the gift reports, and for determining the employee’s involvement in 
certain department activities. 

 
Mr. Johnson commented that the State’s administrative codes had interpreted 
that it would not be a gift when both spouses who worked for a governmental 
entity were independently invited to a function. 

 
MOTION to approve the revised proposed advisory opinion RQO 11-022. Motion 

by Dr. Robin Fiore, and seconded by Ronald Harbison. 
 

Mr. Farach requested clarification whether, in using the valuation formula set 
forth by Mr. Johnson, any gift over $100 needed to be refunded by the requesting 
party to Southwest Airlines. 
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VIII.c. – CONTINUED 
 

Mr. Johnson responded that: 
 

● The language referred to by Mr. Farach was contained in the first advisory 
opinion. 

 
● The revised advisory opinion letter had determined that it was not 

considered a gift, and a refund was unnecessary. 
 

Mr. Johnson read the following summary from the missing page of the distributed 
revised proposed advisory opinion: 

 
In summary, based on the facts and circumstances you have 
submitted, the Palm Beach County Code of Ethics does not prohibit 
you from attending the Southwest Airlines conference. Southwest 
Airlines has contracts with the County, but is not a County vendor. 
A vendor is defined as a person or entity that leases or sells 
property to the County. Here, Southwest leases property from the 
County. You must report any gift in excess of $100 received from 
Southwest on your annual gift reporting form. Flight privileges 
obtained through your husband’s employment contract are not gifts 
for purposes of the Code of Ethics and may be accepted in 
accordance with the terms of his contract. You must take great care 
not to give Southwest or AirTran a special financial benefit. Finally, 
you may not accept anything of value because of an official action 
taken or duty performed. 

 
Dr. Fiore asked whether anything regarding the trip to the Southwest orientation 
was considered a gift for the County employee. 

 
Mr. Johnson responded that the flight was not considered a gift, and because the 
flight was part of the compensation package, the County employee could go 
anywhere as part of her spouse’s contract. 

 
UPON CALL FOR A VOTE, the motion carried 3-0. Bruce Reinhart and Judge 

Edward Rodgers absent. 
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VIII.d. RQO 11-023 
 

Mr. Johnson stated that: 
 

● Commissioner Aaronson had submitted a letter asking whether he could 
raise funds for a political party without violating the Code. 

 
● Political contributions specifically authorized by state or federal law were 

exempt from the gift definition within the Code. 
 

● The Code did not prohibit a County official from soliciting or accepting 
campaign contributions as long as Commissioner Aaronson did not use 
his official position to obtain a special financial benefit within the meaning 
of the Code or otherwise corruptly misuse his office as set forth in Section 
2-443(a)(b). 

 
Mr. Farach asked whether there were State and federal laws that prohibited 
solicitation while in an official capacity, meaning, a County employee could not 
call potential donors from his or her office in the County commission chambers. 

 
Mr. Johnson responded that when working for government, an employee could 
not pick up a governmental phone and solicit from a governmental building. He 
added that it could be a felony if willfully done. 

 
Mr. Farach suggested that a clarification could be inserted into the advisory 
opinion letter saying that State and federal laws prohibited solicitation while an 
individual served in an official capacity. 

 
Mr. Johnson stated that he would add Mr. Farach’s suggested language to the 
advisory opinion letter before its release, along with the State election law statute 
that prohibited use of County facilities or property to campaign. 

 
Dr. Fiore asked how someone in an official position, who was taking an active 
role in a campaign, was not using their public office. 

 
Mr. Johnson responded that the Code’s laws stated that anyone in an official 
position could not use their office to give someone a specific benefit or could not 
corruptly use their office. He added that: 

 
● The Code’s laws clarified that there was a State and federal constitutional 

right to campaign or solicit campaign contributions. 
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VIII.d. – CONTINUED 
 

● Any manner of solicitation on public property was all right as long as 
someone did not use their staff, public phones or public computers. 

 
● It was a matter of free speech, and someone could state who they were. 

 
MOTION to approve the proposed opinion letter RQO 11-023 as amended to 

include Alan Johnson’s revision as discussed. Motion by Ronald Harbison, 
and seconded by Dr. Robin Fiore. 

 
Dr. Fiore clarified that her affirmative vote indicated that she believed Mr. 
Johnson had correctly interpreted the statutes; not an affirmative vote that she 
approved Commissioner Aaronson’s use of his position. 

 
UPON CALL FOR A VOTE, the motion carried 3-0. Bruce Reinhart and Judge 

Edward Rodgers absent. 
 
VIII.e. RQO 11-024 
 

Mr. Johnson stated that: 
 

● Commissioner Aaronson had submitted an additional letter asking whether 
he could accept tickets to a charitable event where he would be an invited 
guest speaker. 

 
● The tickets’ value was $400, and the event’s sponsor was a nonprofit 

association that did not employ County lobbyists. The tickets were offered 
by the charitable event’s chairman who was not a vendor or an employer 
of lobbyists within the County. 

 
● The newly revised Code contained a specific exception in Section 2-

444(g)(1)i. where Commissioner Aaronson would not be prohibited from 
accepting the tickets and attending the event. Whether or not the nonprofit 
association sponsor was a County vendor, it could not employ a lobbyist 
pursuant to the exception in Section 2-444(g)(1)i. 

 
Dr. Fiore clarified that the advisory opinion letter referenced Section 2-444(f)(1); 
Mr. Johnson stated that he would review Dr. Fiore’s clarification. 
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COMMISSION ON ETHICS 12 JUNE 2, 2011 

VIII.e. – CONTINUED 
 

Mr. Bannon said that: 
 

● The Seminole Region Club Managers Association (SRCMA) was an 
organization of club managers. 

 
● The SRCMA was part of the Club Managers Association of America who 

managed golf and yacht clubs. 
 

● The SRCMA covered the counties of Miami-Dade, Broward, and Palm 
Beach. 

 
● The charity golf tournament was the sponsor and was annually registered 

with the State as a nonprofit, charity organization. 
 

● The SRCMA was not a County vendor and did not hire County lobbyists. 
 

Mr. Johnson stated that: 
 

● For transparency purposes, the tickets would be considered a gift; 
therefore, the $300 in tickets, which would be in excess of the $100 gift 
law, was reportable. 

 
● The COE Drafting Committee discussed at length these types of 

charitable events and whether it was a public purpose to allow public 
officials at these events. 

 
● A specific carve out stated that if the event was a charitable, transparent 

event being run by a nonprofit organization and if the tickets were for 
public admission, as long as the tickets were given to a public official or 
employee by a nonvendor, nonlobbyist, or a nonemployer of a lobbyist on 
behalf of the charitable organization or the event itself, the tickets were 
permissible but reportable. 

 
Dr. Fiore said that the charity itself was zero until someone contributed money to 
the charity. 

 
Mr. Bannon clarified that the SRCMA Charity Golf Tournament’s 2011 executive 
director was also a member of the SRCMA and a manager of the Boca West Golf 
Club. 
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COMMISSION ON ETHICS 13 JUNE 2, 2011 

VIII.e. – CONTINUED 
 

Dr. Fiore stated that it was important to know who paid for the tickets because it 
would be considered money laundering if the tickets did not come from the 
charity but from whoever contributed to the charity. 

 
Mr. Johnson responded that: 

 
● Dr. Fiore’s assumption would be correct if the entity that distributed the 

tickets also raised the funds and contributed to the charity. 
 

● The Code interpreted that separation was necessary between any 
contributor who could be a vendor, lobbyist, or the principal of a lobbyist, 
and the organization itself. 

 
Dr. Fiore said that the advisory opinion letter should not state that the tickets 
came from the SRCMA Charity Golf Tournament’s chairman as indicated in the 
last sentence on page one. 

 
Mr. Johnson stated that: 

 
● The language was included to establish who physically gave the tickets to 

the charity. 
 

● The following sentence could be added to the end of page 1: 
 

Notwithstanding the fact that funds solicited or accepted by the 
charitable organization may have come from vendors, lobbyists, 
principals, or employers of lobbyists, the tickets given in this 
manner are not a violation or prohibited by the Code of Ethics. 

 
Dr. Fiore stated that she agreed with Mr. Johnson’s suggested sentence. 

 
Mr. Farach said that the advisory opinion may need to reflect that no evidence 
was provided whether the tickets were actually given by lobbyists or vendors. 

 
Mr. Johnson clarified that the Code only required that County employees or 
officials who solicited, or indirectly allowed someone else to solicit on their behalf, 
needed to retain a log regarding those solicitations. 

 
Mr. Farach suggested that proposed advisory opinion letter RQO 11-024 could 
be rewritten and brought back at the next scheduled COE meeting. 
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COMMISSION ON ETHICS 14 JUNE 2, 2011 

VIII.e. – CONTINUED 
 

Mr. Harbison commented that if the proposed advisory opinion letter was issued 
and a complaint with accompanying fact patterns and supporting investigations 
was later filed showing that the event was a ruse, that would not preclude the 
COE from pursuing an ethics code violation. 

 
Mr. Johnson said that the charitable event would take place June 12, 2011, so 
the advisory opinion letter could not be tabled. 

 
Mr. Farach stated that Dr. Fiore’s concerns could be addressed by using the 
following model language: 

 
We can’t investigate, nor have you disclose to us the source of the 
funds that drive or fund this charity. And please keep in mind that, 
as with all gifts, as with anything having to do with the Code, there’s 
an overriding quid pro quo element to that. Even though you may 
meet the technical requirements of the Code, if there is corrupt 
intent or a quid pro quo plan or scheme in place, that will not meet 
the requirements of the Code. 

 
Mr. Johnson suggested using the language from advisory opinion letter RQO 11-
022 that stated in effect: You may not accept anything of value because of an 
official action taken or duty performed, and be mindful that this does not eliminate 
your obligation that you not give something in return for this benefit. He said that 
he would also include language that the source of the funds was unknown and 
should be taken into consideration. 

 
Dr. Fiore reiterated including language that although it was a charitable event, it 
did not preclude requiring someone from being careful about quid pro quo. 

 
Mr. Farach suggested a five-minute break to formulate the language with staff. 

 
RECESS 
 
At 4:39 p.m., the vice chair declared a recess. 
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COMMISSION ON ETHICS 15 JUNE 2, 2011 

RECONVENE 
 
At 4:54 p.m., the meeting reconvened with Manuel Farach, Dr. Robin Fiore, and 

Ronald Harbison present. 
 
VIII.e. – CONTINUED 
 

Mr. Johnson requested that Assistant County Attorney Leonard Berger discuss 
how the State handled straw man, nonprofit situations similar to advisory opinion 
RQO 11-024. 

 
Mr. Berger stated that: 

 
● The COE Drafting Committee attempted to create a carve out where 

individuals could attend functions as long as the function ticket was not 
handed to the official by a lobbyist or a vendor. The concept was that 
when a lobbyist or vendor handed a ticket to the official, that was when 
good will was generated, and that was when the improper influence 
someone was trying to avoid happened. 

 
● The State’s administrative code contained helpful examples. 

 
● The County’s Code said that, When in doubt, you can feel free to count on 

the examples and the rules in Florida’s administrative code in interpreting 
issues of gift valuation whether you have a gift or not. 

 
● A State Code example was that a lobbyist or the principal of a lobbyist 

could not channel gifts through a “straw man” to bypass the law. 
 

● County staff attempted to combine and balance the State’s rules with the 
County’s laws. 

 
● The language in RQO 11-024 was consistent with the County Code’s 

language. 
 

● Regardless of how the language was carved, if quid pro quo existed, the 
State’s and the County’s laws were being violated. 
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COMMISSION ON ETHICS 16 JUNE 2, 2011 

VIII.e. – CONTINUED 
 

Dr. Fiore stated that the proposed advisory opinion letter’s first sentence 
sounded more like permitting rather than discouraging, and there was no caution 
added. She suggested that Mr. Johnson’s proposed, sentence that began, 
Notwithstanding, could read: 

 
Funds solicited or accepted by the charitable organization may 
have come from vendors, lobbyists, principals, or employers of 
lobbyists. While the Code of Ethics does not prohibit such a gift, 
you must take great care not to… 

 
MOTION to approve the proposed advisory opinion letter RQO 11-024 as 

amended to include the sentence read by Dr. Robin Fiore, and to include 
the restated summary language as discussed. Motion by Dr. Robin Fiore, 
seconded by Ronald Harbison, and carried 3-0. Bruce Reinhart and Judge 
Edward Rodgers absent. 

 
VIII.f. RQO 11-026 
 

Mr. Johnson stated that: 
 

● The advisory opinion involved the City of Greenacres (Greenacres) 
Leisure Services Department director who oversaw Greenacres’ 
management of facility rentals and usage. 

 
● The municipal employee asked whether a conflict arose when a local 

college where she was also a part-time instructor utilized a Greenacres’ 
classroom facility. 

 
● Greenacres’ policy was to not charge other agencies for use of their 

facilities; however, the use was during nonbusiness hours. The college, 
therefore, was charged a fee for staffing the classroom. 

 
● All facility rental and facility agreements were coordinated and maintained 

by other Greenacres’ personnel. The director was not involved with those 
staffing issues, nor did she receive additional compensation from 
Greenacres or from the college for using the Greenacres facility as a 
classroom. 
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COMMISSION ON ETHICS 17 JUNE 2, 2011 

VIII.e. – CONTINUED 
 

● Staff recommended holding that the Code exempted all governmental 
entities from the outside employment definition; therefore, the college or 
State facility was not an outside employer of the municipal employee, and 
there was no prohibited, contractual relationship involved with her 
employment. 

 
● Since the municipal employee did not use her official position to gain a 

special financial benefit from the arrangement with the college, the public 
college’s use of the Greenacres’ facility did not violate the Code, even with 
her dual employment with Greenacres and the college. 

 
MOTION to approve proposed advisory letter RQO 11-026. Motion by Ronald 

Harbison, seconded by Dr. Robin Fiore, and carried 3-0. Bruce Reinhart and 
Judge Edward Rodgers absent. 

 
IX. ANNUAL REPORT 
 

Mr. Johnson stated that he was proud of his staff for completing the COE’s first 
annual report. He added that: 

 
● Although there was no statutory requirement to issue annual reports, COE 

staff felt that it was important to inform the public of the COE’s status. 
 

● The COE’s 2010-2011 Annual Report would be distributed within the 
county and to every ethics program in the country. 

 
● The COE staff found that Miami-Dade County’s 2006 Annual Report was 

very instructive and helpful. 
 

● There were no costs involved in producing the annual report because the 
County handled the printing. 

 
● The annual report would be available on the COE’s website in PDF 

format. 
 

Mr. Farach requested that the annual report be electronically distributed to save 
funds. 
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COMMISSION ON ETHICS 18 JUNE 2, 2011 

IX. – CONTINUED 
 

Mr. Johnson stated that: 
 

● The COE had a unique opportunity to partner with some of the local 
colleges. 

 
● In 2012, Palm Beach State College would include the COE in its 200-hour 

graphic design internship program. 
 

● A November 2011 ethics awareness day proclamation would be going 
before the Board of County Commissioners. 

 
MOTION to approve the Palm Beach County Commission on Ethics 2010-2011 

Annual Report as an official document. Motion by Dr. Robin Fiore, 
seconded by Ronald Harbison, and carried 3-0. Bruce Reinhart and Judge 
Edward Rodgers absent. 

 
X.  SOCIAL MEDIA OUTREACH EFFORTS 
 

Mr. Johnson stated that: 
 

● When performing overviews and training municipalities/civic groups, one 
key part of the presentation was discussing the important function of 
training and outreach. 

 
● Averting a Code violation was not only positive, it also raised the County’s 

accountability level. 
 

● With COE approval today, COE staff would be launching the new 
technology program, Twitter, as part of its outreach function. 

 
The COE staff counsel, Megan Rogers, stated that Twitter was an information 
network used by millions of people around the world where messages of up to 
140 characters could be written, read, and shared. She added that: 

 
● Twitter was a mixture of social networking, messaging, and microblogging. 

 
● While Twitter initially gained publicity through use by celebrities and other 

media figures, it was regularly used by governmental organizations and 
businesses to promote a variety of items. 
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X. – CONTINUED  
 

● One unique feature of the COE’s Twitter feed was that its Twitter followers 
would receive automatic COE updates on their mobile phones, computers, 
and in their email accounts. 

 
● The COE’s Twitter feed would be titled, “@pbcethics.” 

 
● The COE did not have a social media policy in place. 

 
● Only COE tweets would be posted. Individuals would be unable to post 

inappropriate tweets. 
 

Mr. Farach requested that: 
 

● The COE’s social media outreach include Facebook and LinkedIn. 
 

● The COE staff draft and implement a media policy before the Twitter feed 
went live. 

 
Ms. Rogers clarified that only individuals who could log into the COE’s Twitter 
feed could post tweets. 

 
Dr. Fiore expressed concern that interns would be permitted to post to the COE’s 
Twitter feed. Mr. Farach suggested that the concern could be addressed in the 
COE’s media policy. 

 
Ms. Rogers said that: 

 
● The COE Twitter feed could follow Twitter models such as the Department 

of Justice and the Federal Bureau of Investigation. 
 

● Initially, the COE Twitter feed would post about COE meetings, new 
information to the COE website, available training, and anything new that 
would normally be seen on the COE website. 

 
● Going forward, the COE staff could develop a policy to link to articles from 

other Commissions on Ethics, including the State’s Commission. 
 

Mr. Farach suggested that it would be advisable to consider placing someone in 
charge of the COE’s social media. 
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X. – CONTINUED 
 

Mr. Johnson said that: 
 

● Several months ago, Ms. Rogers had volunteered to handle the COE’s 
social media. 

 
● The COE staff recommended tabling the item to develop and bring back 

COE Twitter feed procedures at the July COE meeting. The Twitter feed 
would then go live at that point. 

 
Dr. Fiore requested that the COE staff continue to post on the simulated COE 
Twitter feed. 

 
Ms. Rogers stated that she would create another simulated COE Twitter feed 
and add the COE members as followers. 

 
XI. EXECUTIVE DIRECTOR COMMENTS 
 
XI.A. 
 

DISCUSSED: Abstention Opinions. 
 

Mr. Johnson commented that: 
 

● The COE staff was still waiting for the abstention opinions from the State’s 
COE and attorney general. 

 
● A second letter had been sent to the State’s COE regarding 

nonadjudicatory legislative and administrative matters. 
 

● The State’s attorney general would be reviewing the due process issues. 
 
XI.B. 
 

DISCUSSED: Vendor Database. 
 

Mr. Johnson stated that a database was needed to access the list of County and 
municipal vendors. He added that: 

 
● Only two or three County municipalities possessed a full vendor database 

that was accessible to the public; one or two other municipalities had 
vendor databases, but they were difficult to navigate. 
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COMMISSION ON ETHICS 21 JUNE 2, 2011 

XI.B. – CONTINUED 
 

● The County had 11,000 qualified vendors on its three-year vendor list. 
 

● The COE staff needed to work with County staff in creating a manageable 
public vendor database. 

 
● The intent was to have a working vendor database within the next 12 

months. 
 

● The COE ultimately would be tasked with maintaining the vendor 
database. 

 
Dr. Fiore stated that the day-to-day vendor database updating responsibility 
should be a County function because it would be a County database. 

 
Mr. Johnson responded that either way, maintenance was necessary. He added 
that he preferred to link the County vendors’ database with the municipalities. 

 
Mr. Farach said that a better approach would be to perform a business case 
analysis. 

 
Mr. Johnson suggested hiring a data entry person if funds were available in the 
COE’s budget and the hourly cost was nominal. 

 
Dr. Fiore expressed concern regarding quality control issues when hiring an 
hourly data entry person, and Mr. Johnson said that he would bring back his 
findings regarding a vendor database. 

 
XII. PUBLIC COMMENTS – None 
 
 
 
 
 

(This space intentionally left blank.) 
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XIII. ADJOURNMENT 
 
MOTION to adjourn the meeting. Motion by Ronald Harbison, seconded by Dr. 

Robin Fiore, and carried 3-0. Bruce Reinhart and Judge Edward Rodgers 
absent. 

 
At 5:38 p.m., the vice chair declared the meeting adjourned. 
 

APPROVED: 
 
 

____________________________ 
 Chair/Vice Chair 
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PUBLIC COMMENT REVIEW-Legal analysis 

(From April 7, 2011 agenda) 

Pursuant to COE directive at the meeting of March 2, 2011, staff has completed a legislative, judicial and 
executive review regarding the issue of public comment within commission meetings. (The matter was 
heard and continued on May, 5, 2001 and June 2, 2011). 

Staff legal Analysis: 
 
§ 286.011, Florida Statutes (the sunshine law) does not specifically require that public meetings allow for 
public comment.  There are a number of Florida Statutes relating to specific boards and commissions 
requiring that public testimony or comment be allowed.  These statutes pertain to legislative matters or 
executive functions where due process issues are involved such as the right of a party to be heard in a 
quasi-judicial hearing before a special master or where a local government entity conducts a duly 
noticed public hearing. §163.3215, Florida Statutes. 
 
Florida courts have extended the concept of public meetings to being “a marketplace of ideas, so that 
the governmental agency may have sufficient input from the citizen who are going to be affected by the 
subsequent action of the [public agency]”, referring to the “citizen input factor” and stating that public 
input was an important aspect of public meetings.   Town of Palm Beach v. Gradison, 296 So.2d 473 
(Fla. 1974),  Krause v. Reno, 366 So.2d 1244 (3rd DCA 1979).  
 
However, while the right to meaningful public comment is secure within legislative matters, it has not 
been extended to executive functions.  For example, while determining that a public university academic 
search committee, whose function was to screen and recommend candidates for dean, was a sunshine 
committee with respect to the open meeting requirements of § 286.011, the court rejected the public’s 
right to comment or participate.  “...nothing in this decision gives the public the right to be more than 
spectators.  The public has no authority to participate in or to interfere with the decision-making 
process.”  Wood v. Marston, 442 So.2d 934 (Fla. 1983) 
 
Attorney General Opinions have consistently stated that public participation in open meetings is 
required only when public comment is either specifically mandated by statute or when the meeting 
involves a legislative function.  “...this office has recognized that when certain committees are carrying 
out certain executive functions that traditionally have been conducted without public input, the public 
has the right to attend but may not have the authority to participate.  On the other hand, if a committee 
or board is carrying out legislative functions, this office has advised that the public should be afforded a 
meaningful opportunity to participate at each stage of the decision-making process.”  AGO Inf. Op. To 
Honorable John Thrasher, Jan. 27, 1994, AGO Inf. Op. To David G. Conn, May 7, 1987. 
 
Additionally, notwithstanding the right to public comment in specified public hearings or other 
legislative matters, “...reasonable rules and policies which ensure the orderly conduct of a public 
meeting and which require orderly behavior on the part of those persons attending the meeting may be 
adopted by the board or commission.” AGO Inf. Op. To Joseph P. Caetano, July 2, 1996.  Several AGO 
informal opinions quoted a federal appellate court case recognizing that “to deny the presiding officer 
the authority to regulate irrelevant debate and disruptive behavior at a public meeting would cause such 
meetings to drag on interminably, and deny others the opportunity to voice their opinions.”  Jones v. 
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Heyman, 888 F. 2d 1328 (11th Cir. 1989).  The Jones court acknowledged that the city commission 
chair’s actions to confine the speaker to the agenda, and to have the speaker removed when his 
behavior became disruptive constituted a reasonable time, place and manner regulation and did not 
violate the speaker’s first amendment rights.  
  
Several attorneys representing municipalities were canvassed on this issue.  All opined that public 
comment was statutorily required only during noticed public hearings on legislative and quasi-judicial 
matters of a legislative nature (sworn testimony).  Executive functions of a board or commission did not 
require public hearing.  However, even when not required, the board or commission may allow public 
comment on non-legislative matters at their discretion.  In a search of listed county advisory boards and 
commissions, of the 10 boards with posted agendas or minutes, 5 provided no public comment and 5 
provided for public comment at the conclusion of the meeting.   A number of advisory boards invite 
public comment on listed agenda items without noting this on the agenda or providing a formal public 
comment section. 
 
This matter has been continued forward from June 2, 2011 to July 7, 2011 for further consideration by 
the entire commission. 
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AGENDA ITEM VI PUBLIC COMMENT REVISION TO COE BY-LAWS 
 
Pursuant to COE directive at the meeting of April 7, 2011, and again on May 5, 2011 and June 2, 2011, 
staff is submitting a proposed change to the Commission on Ethics bylaws, Article VIII-Meetings by 
adding Section 10: Public Comment. 
 
Staff Analysis: 
 
At the COE meeting of April 7, 2011, staff submitted a Public Comment Review of statutory, executive 
and judicial authority regarding the appropriateness of public comment during advisory and code 
enforcement board meetings (attached for reference).  On May 5, 2011 the COE discussed the issue and 
directed staff to revise and re-submit its proposed by-laws changes.  On June 2, 2011, the COE continued 
the matter for consideration before the entire COE. 
 
Staff Recommendation: 
 
Staff recommends that the commission revise its by-laws to add Article VIII, section 10 to read as 
follows: 
 
Section 10: Public Comment 
Public comment is permitted on all agenda items with the exception of probable cause proceedings and 
final hearings involving complaints before the commission.  The chairperson shall have the discretion to 
limit public comment as necessary, based upon time, manner and decorum considerations. 
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VII. AMENDMENT TO RULES OF PROCEDURE/ ADVISORY OPINIONS 

Staff Analysis: 

Commission on Ethics Rule of Procedure states as follows: 

2.4  Advisory Opinion Intake  
f) Once submitted, an advisory opinion request may not be withdrawn by the submitting party. 
 
Effective June 1, 2011, the Palm Beach County Commission on Ethics Ordinance was amended as 
follows: 
 
Sec. 2-260.9 Advisory Opinion. 
Any person within the jurisdiction of the commission on ethics, when in doubt about the applicability or 
interpretation of any provision within the commission on ethics’ jurisdiction to himself or herself in a 
particular context, may submit in writing the facts of the situation to the commission on ethics with a 
request for an advisory opinion to establish the standard of public duty, if any.  A person requesting an 
advisory opinion may withdraw the request at any time up to ten days before the commission on ethics 
convenes a public meeting to consider the request.  An advisory opinion shall be rendered by the 
commission on ethics on a timely basis, and each such opinion shall be numbered, dated and published.  
(emphasis added) 
 
 

Staff Recommendation: 
 
That the Commission on Ethics amend its Rules of Procedure to reflect the revised ordinance as follows: 
 
2.4  Advisory Opinion Intake 
f) An advisory opinion request may be withdrawn by the submitting party in writing no later than ten 
days prior to the public meeting wherein the commission on ethics is to consider the request. 
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IX. SECOND REQUEST TO ATTORNEY GENERAL FOR CONFLICT 
OF INTEREST ADVISORY OPINION 

 

Staff analysis: 

Pursuant to COE request for advisory opinion regarding the applicability of § 286.012, Florida Statutes, 
to conflict of interest issues confronting the Commission on Ethics, responses were received from both 
the State Commission on Ethics and the Florida Attorney General staff (attached). 

The State Commission on Ethics advised that, in quasi-legislative or administrative matters, ethics 
commissioners may not abstain due to conflicts of a non-financial nature.  The Attorney General 
response adopted the State COE position.  However, the question posed to the Attorney General 
involved non-financial abstentions in quasi-judicial matters involving due process rights of individuals 
accused of ethical violations.  The “informal” Attorney General response did not address this distinction.  
Based upon State Commission on Ethics precedent, the Florida COE will not consider quasi-judicial 
matters as they relate to interpretation of $ 286.012, Florida Statutes. 

Staff recommendation: 

That the COE re-submit a specific request for a formal opinion from the Attorney General regarding the 
application of § 286.012 to non-financial bias and prejudice abstentions in quasi-judicial proceedings.  
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July 8, 2011 

 

Pam Bondi, Attorney General 
Department of Legal Affairs 
The Capitol PL01 
Tallahassee, Florida 32399-1050 
 
Re: Second Request for an Advisory Opinion 
 
Dear Ms. Bondi, 

On May 6, 2011, on behalf of the members of the Palm Beach County Commission on Ethics, I submitted 
a request for a legal opinion on the following issue: 

Notwithstanding §286.012, Florida Statutes, in a quasi-judicial hearing before a Commission on 
Ethics, under circumstances giving rise to bias, prejudice or affinity concerns, non financial in 
nature, may an ethics commissioner abstain from voting, or in the alternative, disqualify him or 
herself to avoid violating the due process rights of a respondent? (May 6 submission attached) 

On June 9, 2011 I received an informal advisory opinion from Senior Assistant Attorney General Gerry 
Hammond.  Thank you for your response to my inquiry, however, my specific question involved a 
circumstance where “a vote, notwithstanding demonstrated bias, prejudice or affinity on the part of a 
commissioner, may conflict with due process requirements of both the Florida and United States 
constitutions.”   

Mr. Hammond referenced a separate inquiry sent to the Florida Commission on Ethics, and its response 
dated June 2, 2011, stating that “non-economic bias or prejudice on the part of a public officer toward 
someone affected by a measure would not constitute a basis for a valid abstention pursuant to Section 
286.012.”  The inquiry sent to the Florida Commission on Ethics referred to general concerns of an 
appearance of impropriety in non-economic conflicts involving quasi-legislative and administrative 
issues and not due process considerations in quasi-judicial proceedings. 

Previously, the Florida Commission on Ethics has opined that an official may abstain from voting, 
notwithstanding the fact that the conflict was non-economic, where such a vote would violate another 
statute.1

1  In re Mitchell Kinzer 90-163 (Fla. Comm.Ethics1990)(nepotism) 

  However, the commission will not consider conflict matters involving quasi-judicial 
disqualification.  The due process/recusal issue was specifically sent to you in light of a prior Commission 
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on Ethics opinion declining jurisdiction.  The Commission suggested that referral of quasi-judicial/due 
process disqualification issues be made to your office.2

As stated in my previous request, courts have determined that an official may not abstain from voting 
simply because they have expressed an opinion, have a prior personal relationship or demonstrated 
dislike of a person or cause.  George v. City of Cocoa, Fla., 78 F.3d 494 (11th Cir. 1996).   Yet, in Florida 
Water Services Corporation v. Robinson, the court reasoned that while it is not necessary for quasi-
judicial hearings to mirror the judicial model, an impartial decision maker is a basic component of the 
fairness requirements of due process and there may be times where disqualification is appropriate. 
Florida Water Services Corporation v. Robinson, 856 So. 2d 1035 (Fla. 5th DCA 2003). 

   

In a probable cause or final hearing involving a respondent alleged to have violated our code of ethics, 
commissioners are now in the position of violating F.S. 286.012 or, through bias, prejudice or affinity, 
violating the due process rights of an accused.  Violators may be subject to a fine, public reprimand, 
dismissal, rescission of contracts and assessed restitution if the matter involves unjust enrichment.  
Willful violators may be referred to the State Attorney for prosecution.  

In light of the above, with regard to non-economic bias, prejudice or affinity, I respectfully request a 
formal opinion from your office as to whether due process concerns permit abstention or recusal in 
quasi-judicial probable cause and final hearings involving code of ethics violations. 

Sincerely, 

 
Edward Rodgers, Chairman 
Palm Beach County Commission on Ethics 
 
Enclosure 
 
ER/gl 
 
 

 

 

2 Op.Fla.Comm.Ethics 08-11 (2008) “It is not within our jurisdiction to determine whether bias or prejudice exists 
on the part of the member toward the attorney or her clients for the purposes of disqualification (“recusal”) of the 
member from consideration of Council matters involving the attorney or his clients, based on due process/quasi-
judicial grounds.  In this regard, the member may wish to review caselaw or consult the Attorney General.” 
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X.   SYNOPSIS OF PROCESSED ADVISORY OPINIONS (consent agenda) 

RQO 11-032 Chuck Elderd 

The Film Commissioner for the Palm Beach County Film and Television Commission (FTC), a registered 
non-profit corporation funded partially by public funds whose purpose is the support and expansion of 
the film, television, and still photography industry in Palm Beach County, asked whether complementary 
tickets could be given to county commissioners and staff to attend events hosted by FTC and, 
additionally, whether FTC officers, directors or employees are permitted to participate in fundraising 
events connected to the 6th Annual Film Florida Conference, hosted by FTC. 

First, the code of ethics specifically excludes “expenditures made in connection with an event sponsored 
by a nonprofit organization funded in whole or in part with public funds whose primary purpose is to 
encourage and attract tourism or other business opportunities for the benefit of Palm Beach County” 
from gift limit prohibitions provided that the sponsor organization does not employ a lobbyist and that 
the invitation to the event is made by a representative of the nonprofit sponsor who is not otherwise a 
vendor, lobbyist, principal or employer of a lobbyist.  Therefore, tickets given within these guidelines are 
allowable.  If the value of the tickets exceeds $100 they must be reported. 

Second, the code of ethics does not apply to fundraising activities conducted by FTC directors, officers or 
employees provided they are not otherwise public officials or employees of the county or municipalities 
within the county. 

RQO 11-036 Richard Gathright 

A Deputy Building Director for Palm Beach County asked if doing volunteer work with Habitat for 
Humanity of Palm Beach County (HFH) or their Family Support Committee violated the code of ethics.  
Neither the Deputy Director nor his spouse is an officer or director of HFH.  The official duties of the 
Deputy Director include supervision of personnel in building, plan review, inspection activities, and 
enforcement of building codes.  Volunteer activities with HFH include helping to build homes, partnering 
with prospective families, screening prospective homeowners and providing mentoring to HFH clients.  
HFH is not a county vendor. It must comply with municipal and/or county building code requirements.   

Since the Deputy Director is not an officer or director of HFH, there is no prohibited financial conflict of 
interest created under the code, however, the Deputy Director may not use his official position corruptly 
to secure a special benefit for HFH or their prospective clients.  Corruptly means done with a wrongful 
intent and for the purpose of obtaining a benefit for anyone in a manner inconsistent with the proper 
performance of his or her public duties.  

RQO 11-045 Craig Spatara 

A county employee asked whether he was required to file an outside employment waiver if his outside 
employer was a municipal government agency, the West Palm Beach Police Department.  The Code of 
Ethics specifically exempts all government entities from the definition of outside employment.  As such, 
he is not prohibited from accepting part-time employment with the municipal government and is not 
required to complete an outside part-time employment conflict of interest waiver.  
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XII. SYNOPSIS OF PROPOSED ADVISORY OPINIONS 

RQO 11- 022 Martha LaVerghetta (Revised) 

An Assistant Airport Director asked whether she could accept airline tickets, accommodations and meals 
at a conference hosted by her husband’s employer airline.  The COE previously opined that the family 
flight privileges were a negotiated for compensation benefit of her husband’s employment and therefore 
not a gift from the airline.  The COE further opined that accommodations and meals at a conference 
provided to the county employee by the airline, who is not a county vendor, are not prohibited but would 
be a reportable gift if in excess of $100.   

This advisory opinion is being re-submitted to the COE.  In determining the nature and value of gifts, the 
revised code of ethics specifically refers to §112.3148(7) and The Florida Administrative Code (FAC).  
The FAC specifically refers to expenses paid for a spouse to attend a function relating to his or her 
partner’s private employment, when totally unrelated to the spouse’s public employment, as a gift from 
the spouse and not the private company.  A gift from a spouse is exempt from the gift law provisions.  
Therefore, conference expenses are not reportable gifts. 

RQO 11-027 Mark Joyce  

A municipal employee who is the president of a local non-profit asked whether he could use a municipal 
email system to solicit volunteers for an upcoming charity event.  He may not use his official position, 
including municipal resources such as email, to give a special financial benefit to a charity of which he is 
an officer.  

RQO 11-028 Leonard Rubin 

A municipal village attorney asked whether employees of a municipal golf course could accept tips in the 
normal course of their employment.  The municipality owns and operates a country club which includes a 
golf course, tennis facility, pool, restaurant and lounge and banquet facility.  Tips are a contemplated part 
of servers, golf attendants and tennis and golf professionals overall compensation package as documented 
by the job descriptions and compensation agreements between the municipality and these employees.  In 
addition, these service jobs contemplate tipping as a means of compensation by custom and practice. 

The COE opined as follows:  The Code of Ethics does not prohibit a municipal service employee from 
accepting tips and gratuities for providing standard and customary services, where tips and gratuities are 
an official contemplated basis for the employee’s overall compensation.  

RQO 11-029 City Commissioner Kimberly Mitchell  

A West Palm Beach City Commissioner asked whether, as an elected official, she could serve on the 
board of directors of a local non-profit organization and if she could continue to fundraise on behalf of the 
organization.   

The COE opined as follows:  The commissioner may not use her elected office to give a special financial 
benefit to a non-profit organization while serving as an officer or director of the charity.  She may not 
vote or participate in the decision-making process if a matter that would specially financially benefit the 
charity comes before the West Palm Beach City Commission.  When soliciting donations on behalf of the 
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charity she must keep a detailed log of her contact including the amount solicited and pledged by those 
donors.  The log must be submitted to the COE within 30 days of the charitable event, or if not associated 
with an event, within 30 days of the solicitation.  Lastly, she may not solicit a donation in exchange for 
any special consideration on her part as a city commissioner.  

RQO 11-030 Edward Lowery  

A county department director asked whether a conflict of interest existed if a county employee who 
volunteers as an officer (treasurer) of a local non-profit land trust is involved in matters where the county 
provides financial assistance to purchasers of foreclosed homes from that land trust.  In some instances, 
the non-profit land trust purchases and resells foreclosed properties to the county subsidized purchasers. 
Although the county employee’s official position does not involve the actual grant decision-making, it 
does require her to initially screen applicants to determine whether they are eligible for financial 
assistance from the county, including potential clients of the non-profit whom she serves as a corporate 
officer.   

The COE opined as follows: There is an inherent conflict of interest between the county employee’s 
duties and her position as an officer and board member of the non-profit land trust.   

RQO 11-031 Vice-Mayor Suzanne Mulvehill  

A Lake Worth City Commissioner asked whether a conflict of interest existed were she to accept 
employment with a local college that has contracts with her municipality.  In the course of her college 
employment, she would provide counseling to small to medium sized businesses and recruit companies 
for the college’s growth acceleration program.  All counseling services are provided without cost to the 
participating business and college staff positions are funded in part by federal grants.  

The COE opined as follows:  The Code of Ethics specifically exempts all government entities from the 
definition of outside employment.  Therefore, the college, a state facility, is not an outside employer of 
the city commissioner and the prohibited contractual relationship section of the code does not apply.   
Furthermore, because the services provided by the college are free to the public, businesses advised by the 
city commissioner are not customers or clients as defined by the code.  So long as she does not use her 
official position for personal financial benefit, or otherwise corruptly use her position inconsistently with 
the proper performance of her public duties, employment with the college would not violate the code.  

RQO 11-033 Vice-Mayor Suzanne Mulvehill 

A Lake Worth City Commissioner asked whether she was permitted to use the remaining funds in her 
campaign account to pay for a trip to an event held as part of a municipal “sister city” program.  Political 
contributions are not regulated by the Code of Ethics and are subject to specific regulation under state and 
federal law.  Notwithstanding, she may not use her official position to obtain a special financial benefit or 
otherwise corruptly misuse her public office as set forth in sec. 2-443(a) and (b).   
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RQO 11-034 Thomas Cairnes 

A local businessperson asked whether he or his employer were prohibited from providing complementary 
lunches to municipal officials or employees or from inviting them to attend charity events within the 
municipality.  The business is neither a vendor nor a does it employ lobbyists within the municipality. 

The COE opined as follows:  So long as the business is not a vendor, or a lobbyist, principal or employer 
of a lobbyist who sells, leases or lobbies the municipality, and there is no “quid pro quo” or special 
treatment or other privilege obtained by the business or any of its employees in exchange for lunches or 
tickets to charitable events, the Code of Ethics does not prohibit these gifts.  Gifts in excess of $100 must 
be reported by the official or employee pursuant to the code, or Florida Statute for those who are state 
reporting individuals.  

RQO 11-037 Peter Elwell 

A municipal town manager asked whether a prohibited conflict of interest would arise if a town building 
official was required to review and give final approval to work completed by his brother whose company 
has been hired to perform the work of a Resident Inspector.  Resident Inspectors are hired by private 
construction projects to ensure that all work is done properly and in accordance with town building codes. 
Resident Inspectors file weekly reports with the town building official.  At the conclusion of the project, 
the town building official completes a final inspection of the work and, if appropriate, issues a certificate 
of completion or occupancy as applicable for the project.   

The COE opined as follows:  While there is no prohibited conflict of interest under the code based solely 
on a sibling relationship between a municipal employee charged with overseeing the work of a private 
contractor, the municipal employee may not use his official position to benefit his brother, his brother’s 
company, or the landowner employing his brother’s company, by giving a special financial benefit not 
shared by similarly situated residents.  The COE cannot opine as to the policy or potential appearances of 
allowing such a relationship to exist.  Notwithstanding, while the relationship itself may not violate the 
code per se, the potential appearance of impropriety may necessitate steps by the town to diminish this 
potential conflict. 

RQO 11-038 Jim Kuretski  

A municipal councilman asked whether being employed by a publicly regulated utility presented an 
inherent conflict of interest where customers of the utility appear before the town council in most, if not 
all decision-making matters.  Based upon a franchise agreement with the town, all businesses and 
residential property owners within the municipality who use electrical power supply services, purchase 
those services from the councilman’s outside employer, Florida Power and Light.  The public utility has 
similar if not identical contracts with the county and most municipalities within the county.   

The COE opined as follows:  Because all residents and businesses appearing before the town council are 
required to purchase their power from the official’s outside employer, a regulated public utility, they are 
similarly situated and there is no inherent conflict merely because a person or entity is a customer or 
client of that utility.  Additionally, the utility is the sole source of electric supply within the town and 
therefore the official’s employment with the utility company would not constitute a prohibited contractual 
relationship under the “sole source” exception to the prohibition.  Notwithstanding, he must be careful not 
to use his official position to obtain a special financial benefit for himself or his outside employer. 
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July 8, 2011 
 
 
Martha LaVerghetta 
Assistant Airport Properties Manager 
Palm Beach County Department of Airports 
846 Palm Beach International Airport 
West Palm Beach, FL 33406 
 
Re:  RQO 11-022 (Revised) 
 Gift Law 
 
Dear Ms. LaVerghetta,  
 
The Palm Beach County Commission on Ethics has considered your request for an advisory opinion, and 
rendered a revised opinion at a public meeting on July 7, 2011.   
 
YOU ASKED in your letter dated May 17, 2011 whether in your position as an Assistant Airport 
Properties Manager of the Palm Beach County Department of Airports you could accept certain benefits 
you may receive as a result of your husband’s employment.  Your husband is a pilot for AirTran Airways, 
which was recently purchased by Southwest Airlines. Both Southwest and AirTran lease space from the 
Palm Beach County Department of Airports.  Specifically, you inquired as to whether you could accept 
airfare, accommodations and meals at a conference for new employees and their families hosted by 
Southwest Airlines and, as an immediate family member of an airline employee, whether you could 
accept flight privileges to destinations served by Southwest and AirTran.  
 
IN SUM, AirTran and Southwest are not vendors of Palm Beach County.  Family flight privileges are a 
negotiated for benefit of your husband’s employment and are not gifts.  Based upon the information 
you provided, accommodations and meals at a conference hosted by Southwest Airlines are a “gift” to 
you from your husband, not Southwest Airlines.    In any event, you may not accept anything of value 
because of an “official action taken” or “duty performed.”  Nor may you use your official position to 
financially benefit your husband’s current employer, AirTran Airways, or his future employer, 
Southwest.  
 
THE FACTS as we understand them are as follows:  
 
You are currently employed as an Assistant Airport Properties Manager with the Palm Beach County 
Department of Airports.  Your job entails assisting in the development, preparation and monitoring of 
contracts, leases, and permits at the county’s four airports.  Moreover, you serve as a point of contact 
for existing airport tenants and aid in preparing agreements, amendments and resolutions on behalf of 
the county.  You indicated that while you have extensive contact with current and future tenants, you 
do not have any authority or delegated authority to sign agreements with these tenants on behalf of the 
county. 

Your husband is a pilot for AirTran Airways.  AirTran was purchased by Southwest in May of 2011 and 
both AirTran and Southwest are tenants at the Palm Beach International Airport.  As part of the merger 
between Southwest and AirTran, Southwest will be holding an indoctrination conference for all former 
AirTran employees and their families in Texas.  At this time, you do not have any information on the 
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dates or location of the conference.  Southwest will provide flights, hotel accommodations, and meals to 
all new employees and their families.   
 
In addition, as is standard across the industry, immediate family members of airline employees are 
entitled to fly free of charge to any destination serviced by the airline.  In a follow up phone call on May 
23, 2011, you informed commission staff that this benefit is part of employee compensation as 
negotiated by the collective bargaining association that represents your husband and his co-workers.   
 
THE LEGAL BASIS for this opinion relies on the following sections of the Palm Beach County Code of 
Ethics.  
 
Sec. 2-444. Gift law  
 
The code defines “gift” in section 2-444 (g) 
 

(g)  For the purposes of this section, “gift” shall refer to the transfer of anything of economic 
value, whether in the form of money, service, loan, travel, entertainment, hospitality, item 
or promise, or in any other form, without adequate and lawful consideration.  Food and 
beverages consumed at a single setting or meal shall be considered the value of the gift.  In 
determining the value of the gift, the recipient of the gift may consult, among other sources 
section §112.3148, Florida statutes and the Florida Administrative Code as may be 
amended. (emphasis added) 

 
(1) Exceptions. The provisions of subsection (g) shall not apply to:  

 
b. Gifts from relatives, domestic partners, and dependents named on the official’s or 

employee’s latest federal income tax return, or one’s household member. (emphasis 
added) 

 
 
According to the information you have provided, flight privileges, allowing immediate family members 
of airline employees to fly for free, space permitting, to any destination serviced by the airline, are a 
bargained for benefit of your husband’s employment contract with AirTran and now, Southwest Airlines.   
In the context of this situation, flight privileges are part of an airline employees benefit package as much 
as health insurance or vacation days.  Accordingly, free flights on either airline, as accepted in 
accordance with the terms and conditions as outlined in your husband’s employment contract, are not a 
gift for the purposes of the code of ethics; they are an item of economic value given for adequate and 
lawful consideration.   
 
Similarly, your attendance at the employee conference in Texas is not a gift, but for another reason. 
Subsection g(1)b of the gift law exempts gifts from relatives from the definition of a gift.   In the context 
of the gift law “Relative” is broadly defined.  
 
Sec. 2-442.  Definitions  
 

Relative unless otherwise specified in this ordinance, means an individual who is related to an 
official or employee as father, mother, son, daughter, brother, sister, uncle, aunt, first cousin, 
nephew, niece, husband, wife, father-in-law, mother-in-law, son-in-law, daughter-in-law, brother-in-
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law, sister-in-law, stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half 
brother, half sister, grandparent, great grandparent, grandchild, great grandchild, step grandparent, 
step great grandparent, step grandchild, step great grandchild, person who is engaged to be married 
to the official or employee or who otherwise holds himself or herself out as or is generally known as 
the person whom the official or employee intends to marry or with whom the official or employee 
intends to form a household, or any other natural person having the same legal residence as the 
official or employee.  

 
 As of June 1, 2011, the revised code of ethics specifically references §112.3148 in §2-444(f) Gift reports.  
In regard to gifts, Florida Statute §112.3148 references the state of Florida administrative code section 
34-13.310 (6), Indirect Gifts.  Section 34-13.310 (6)(a) states:  
 

Where a gift is provided to a person other than the reporting individual…by a lobbyist who lobbies 
the agency of the reporting individual, and where the gift or benefit of the gift ultimately is received 
by the reporting individual, such gift will be considered an indirect gift to the reporting individual.  

 
For example, a county employee and their spouse arrange to take a trip together.  A county vendor 
contacts the employee’s spouse and offers to pay for the spouse’s travel expenses.  The spouse and the 
vendor only know one another through the county employee. Payment of a spouse’s travel expenses in 
that situation would constitute an indirect gift.    Alternatively, the administrative code gives the 
following example of when a gift to the spouse of a county employee does not constitute an indirect 
gift.   A law firm who lobbies the agency of a public employee invites all of its attorneys to attend a 
weekend retreat.  The attorneys are encouraged to bring their spouses or significant others at the firm’s 
expense.  The public employee is married to an attorney in the firm and has been asked by her spouse to 
attend the retreat.  The lodging provided to the public employee for the retreat would be considered a 
gift to her from her spouse and thus not prohibited, because the firm’s invitation was extended to the 
public employee’s spouse by virtue of his employment with the firm.  
 
Likewise, Southwest has invited all of its employees to attend a weekend conference in Texas.  
Employees are encouraged to bring their spouses at Southwest’s expense and you have been asked by 
your spouse, a Southwest employee to attend.  The lodging and meals provided to you by Southwest are 
a gift to you from your spouse and are not reportable, because the invitation to attend the conference 
was extended to your husband by virtue of his employment with Southwest. 
 
Finally, because you have regular, direct contact in your official position with your husband’s employer, 
an additional section of the code is implicated. 
 
Sec. 2-243. Prohibited Conduct.  
 

(a) Misuse of public office or employment.  An official or employee shall not use his or her 
official position or office, or take or fail to take any action, or influence others to take or fail 
to take any action, in a manner which he or she knows or should know with the exercise of 
reasonable care will result in a special financial benefit, not shared with similarly situated 
members of the general public, for any of the following persons or entities:  

 
(2)  His or her spouse or domestic partner, household member or persons claimed as 

dependants on the official or employee’s latest individual federal income tax return, or the 
employer or business of any of these people. (emphasis added) 

83



 
You must be very careful not to use your position as Assistant Airport Properties Manager to financially 
benefit your spouse’s employer.  This provision of the code is of special importance because your county 
position requires you to have ongoing contact with PBI leasees, AirTran and Southwest.  For example, if 
Southwest or AirTran were to renegotiate their leases at PBIA, any use of your official position or office, 
any action that your make take or influence you may exert that would financially benefit either airline in 
a manner “not shared with similarly situated members of the general public” would violate the misuse 
of office section of the code. 
 
IN SUMMARY, based on the facts and circumstances you have submitted, the Palm Beach County Code 
of Ethics does not prohibit you from attending the Southwest Airlines conference.  Flight privileges 
obtained through your husband’s employment contract are not gifts for purposes of the code of ethics; 
nor are conference expenses related to your husband’s employment.  You must take great care not to 
give Southwest or AirTran a special financial benefit.  Finally, you may not accept anything of value 
because of an “official action taken” or “duty performed.” 
 
This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable to any 
conflict under state law.  Inquiries regarding possible conflicts under state law should be directed to the 
State of Florida Commission on Ethics.  
 
Please feel free to contact me at (561) 233-0724 should you have any questions in this matter.  
 
Sincerely,  
 
Alan S. Johnson  
Executive Director 
 
ASJ/mcr/gal 
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 June 17, 2011 

Mark Joyce, Firefighter 
Palm Beach Gardens Fire Rescue 
10500 North Military Trail 
Palm Beach Gardens, FL  33410 
 
Re: RQO 11-027  
 Misuse of Office 
 
Dear Mr. Joyce,  

The Palm Beach County Commission on Ethics (COE) considered your request for an advisory opinion, 
and rendered its opinion at a public meeting held on July 7, 2011.  

YOU ASKED in your email of May 25, 2011 whether, as a municipal employee who serves on the board of 
trustees for the Palm Beach Gardens Firefighters’ Pension Fund and as president of Firefighters to the 
Rescue, a 501c3 non-profit organization, you could obtain and use an official database to email other 
employees and officials in Palm Beach Gardens and ask them to volunteer at an upcoming event.  

IN SUM, as a public employee you are prohibited from using your official position to give a special 
financial benefit to a non-profit organization of which you are an officer or director.  

THE FACTS as we understand them are as follows:  

You are a firefighter with the City of Palm Beach Gardens and president of a non-profit 501c3 charity 
organization called Firefighters to the Rescue, Inc.  Firefighters to the Rescue helps public servants pay 
their medical bills and are planning to host a summer fundraising event.   To recruit volunteers to staff 
the event, you would like to use an official city database to email other Palm Beach Gardens’ employees 
and ask them to volunteer their time.   

THE LEGAL BASIS for this opinion is found in the following relevant section of the revised Palm Beach 
County Code of Ethics, which took effect June 1, 2011.  

Sec. 2-443 Prohibited Conduct  

(a) Misuse of public office or employment.   An official or employee shall not use his or her official 
position or office, or take or fail to take any action, or influence others to take or fail to take any 
action, in a manner which he or she knows or should know with the exercise of reasonable care 
will result in a special financial benefit, not shared with similarly situated members of the 
general public, for any of the following persons or entities: 

(7) a civic group, union, social, charitable, or religious organization, or other not for 
profit organization of which he or she (or his or her spouse or domestic partner) is an 
officer or director.  

As a Palm Beach Gardens employee you may not use your employment to obtain a special financial 
benefit for a charity of which you are an officer. Therefore, because you are the president of Firefighters 
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to the Rescue, you may not personally use city resources, such as city email, to ask city employees to 
volunteer for your event.   

THE RATIONALE for restricting a public employee’s use of public resources to benefit a charity of which 
they are an officer or director is as follows.  If all charities in the area had access to the same method for 
requesting volunteers – a city employee sending out an open request for employees’ time – there is no 
special benefit.  However, in this instance, because you are both a director of Firefighters to the Rescue 
and a public employee, you would be using your public employment to secure a special benefit on 
behalf of your charity not shared with “similarly situated members of the general public” – other area 
charities.  

IN SUM, you may not use your official position as a Palm Beach Gardens firefighter to give a special 
benefit to Firefighters to the Rescue, a charity of which you are an officer.  

This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable to any 
conflict under state law.  Inquiries regarding possible conflicts under state law should be directed to the 
State of Florida Commission on Ethics. 
 
Please feel free to contact me at (561) 233-0724 should you have any further questions in this matter. 

Sincerely, 
 
 
Alan S. Johnson 
Executive Director 
Commission on Ethics 
 
ASJ/mr/gal 
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Leonard G. Rubin, P.A. 
Northpoint Corporate Center 
701 Northpoint Parkway, suite 209 
West Palm Beach, FL  33407 
 
Re:   RQO 11-028 

Village of North Palm Beach Country Club Employee Tips 
 
Dear Mr. Rubin, 
 
The Commission on Ethics has considered your request for an advisory opinion, and rendered its opinion 
at a public meeting held on July 7, 2011. 
 
YOU ASKED in your correspondence dated May 31, 2011 whether employees of the Village of North 
Palm Beach Country Club, a municipal golf course, may accept tips in the normal course of their 
employment without violating the Palm Beach County Code of Ethics.  Additional information was 
submitted by e-mail on June 6 including “Personnel action forms”, “job descriptions” and “conditional 
offers of employment” referencing compensation to include hourly salary plus tips. 
 
IN SUM, based on the information you provided, the Ethics Commission opined that city employees 
specifically hired for service related jobs where the negotiated compensation includes salary or hourly 
wages plus tips, where such arrangements also reflect standard compensation practices within the 
service industry, may continue to accept service tips without violating section 2-444(e) of the Palm 
Beach County Code of Ethics. 
 
THE FACTS as we understand them are as follows: 
 
You are the Village Attorney for the Village of North Palm Beach (The Village).  The Village owns and 
operates the Village of North Palm Beach Country Club (Country Club), which includes a golf course, 
tennis facility, pool, restaurant and lounge, and banquet facility.  In reviewing the Palm Beach County 
Code of Ethics, as amended to apply to municipalities, The Village had concerns regarding the 
application of the code to employees who customarily receive tips for services rendered at the Country 
Club. 
 
The Village does not have a standard employment contract with service employees at the Country Club; 
however, by custom and practice, tips have been a contemplated part of their overall compensation 
package.  You provided samples of official personnel documents which specifically reference hourly 
salary plus tips for “servers” at the Country Club.  The sample documents referenced job title, pay grade 
and employment status.  For example, a part-time server was offered employment at the Country Club 
at a pay rate of “$4.23/Hourly + tips.”  You also indicated that “new hire paperwork for the outside golf 
attendants and the tennis/golf professionals do not specifically indicate the receipt of tips, although tips 
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are customary for these positions. The Village will, however, begin to specifically reference tips on all 
future paperwork.”  
 
THE LEGAL BASIS for this opinion may be found in the following relevant code sections: 
 

Sec. 2-442 Definitions. 
Official or employee means any official or employee of the county or the municipalities located 
within the county, whether paid or unpaid. 

 
Sec. 2-444(e)  No person or entity shall offer, give, or agree to give an official or employee a gift, and 
no official or employee shall accept or agree to accept a gift from a person or entity, because of: 

(1) An official public action taken or to be taken, or which could be taken; 
(2) A legal duty performed or to be performed or which could be performed; or 
(3) A legal duty violated or to be violated, or which could be violated by any official or 

employee. 
 
THE RATIONALE for allowing gratuities as part of the compensation package for Country Club employees 
is grounded in a reasonable interpretation of what constitutes an “official public action” or “legal duty” 
on the part of a public employee under these circumstances.  First, the underlying basis for 
compensation of service providers within the context of a restaurant, golf course or country club 
contemplates a low hourly salary plus gratuities for service.  The commission acknowledges the common 
place fact that gratuities are a normal and customary means of compensation for service industry 
employees, whether public or private.    
 
Previously, this commission was asked by a county employee whether he could accept two tickets 
(unsolicited) to a play in appreciation for his helping the playwright understand the Everglades and 
archaeological procedures in Palm Beach County.1

 

  The Commission opined that the employee was not 
permitted to accept the theater tickets as this constituted a gratuity tied to an official act in helping the 
playwright obtain information.  We note that such a gratuity was neither a contemplated part of the 
employee’s compensation package nor was it an industry standard or otherwise customary in this 
context.   Gratuities for restaurant or country club service providers, on the other hand, are a customary 
form of compensation, and as such may be distinguishable from the earlier opinion.  In addition, The 
Village clearly contemplates tips and gratuities to be a significant and accepted part of the service 
provider’s compensation package. 

IN SUMMARY under the facts submitted, the Code of Ethics does not prohibit a service employee, 
employed by a municipality, to accept tips and gratuities for providing standard and customary services 
at a municipal country club, where tips and gratuities are an officially contemplated basis for the 
employee’s overall compensation. 
 

1 RQO 10-031 
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This opinion construes the Palm Beach County Code of Ethics and is based upon the facts and 
circumstances that you have submitted.  It is not applicable to any conflict under state law.  Inquiries 
regarding possible conflicts under state law should be directed to the State of Florida Commission on 
Ethics.  

Sincerely,  

Alan S. Johnson 
Executive Director 
 
ASJ/gal 
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July 8, 2011 

 

Kimberly Mitchell , City Commissioner 
City of West Palm Beach  
401 Clematis Street 
West Palm Beach, FL  33401  
 
Re: RQO 11-029 
 Misuse of Office/Gift Law 
 
Dear Commissioner Mitchell,  

The Palm Beach County Commission on Ethics (COE) considered your request for an advisory opinion, 
and rendered its opinion at a public meeting held on July 7, 2011.  

YOU ASKED in your email dated June 1, 2011, whether serving on the board of directors of West Palm 
Beach Family Zone, a local non-profit organization created a conflict of interest with your service to the 
City of West Palm Beach as a City Commissioner, and additionally, whether you could continue to 
fundraise on behalf of West Palm Beach Family Zone.  

IN SUM, as an elected official you are prohibited from using your official position as a city commissioner 
to give a special financial benefit to a non-profit organization of which you are an officer or director.  
You may continue to solicit donations on behalf of the West Palm Beach Family Zone, but if you solicit 
donations in excess of $100 from a vendor, lobbyist, or principal or employer of a lobbyist of West Palm 
Beach you must maintain a record of those solicitations and submit a log to the Palm Beach County 
Commission on Ethics within 30 days of the event, or if no event, within 30 days of the solicitation.  

THE FACTS as we understand them are as follows:  

You are a West Palm Beach City Commissioner and serve on the board of the West Palm Beach Family 
Zone (WPBFZ).  You were a founding member of Mission Sandbox, now WPBFZ, and have actively served 
on its board of directors since 1998.  WPBFZ works to implement anti-poverty measures in high-risk 
neighborhoods, specifically a 50 block span in North West Palm Beach.  WPBFZ has adopted and 
promoted the use of the Harlem Children’s Zone model, which has been used to alleviate the cycle of 
poverty in Harlem, New York.  As a city commissioner, you have publically advocated for the adoption of 
this model- using public private partnerships to end the cycle of poverty in low income neighborhoods.  

While WPBFZ may apply for funding from the City of West Palm Beach, the majority of its funding comes 
from private donations.  Over the years, you have been active in soliciting these private funds.  
Currently, WPBFZ is attempting to obtain matching grants from the federal government.  

THE LEGAL BASIS for this opinion is found in the following relevant section of the revised Palm Beach 
County Code of Ethics, which took effect June 1, 2011.  
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Sec. 2-443 Prohibited Conduct  

(a) Misuse of public office or employment.   An official or employee shall not use his or her official 
position or office, or take or fail to take any action, or influence others to take or fail to take any 
action, in a manner which he or she knows or should know with the exercise of reasonable care 
will result in a special financial benefit, not shared with similarly situated members of the 
general public, for any of the following persons or entities: 
 
(7) a civic group, union, social, charitable, or religious organization, or other not for profit 

organization of which he or she (or his or her spouse or domestic partner) is an officer or 
director.  
 

(b) Disclosure of voting conflicts.  County and municipal officials as applicable shall abstain from 
voting and not participate in any matter that will result in a special financial benefit as set forth 
in subsections (a)(1)  through (7) above.    

As an elected official serving the City of West Palm Beach, you may not use your official position to give 
a special financial benefit to a non-profit organization of which you are an officer or director.  Any 
attempt to use your official position to influence your fellow commissioners or any city department on 
behalf of WPBFZ, in a manner not shared with similarly situated charitable organizations within West 
Palm Beach, may violate the misuse of office section of the code.   

 Similarly, as an officer or director of WPBFZ, if any matter that would result in a special financial benefit 
to WPBFZ comes before the city commission, you must abstain from voting and may not participate in 
the discussion surrounding the issue.   

Section 2-444 of the Palm Beach County Code of Ethics addresses solicitation of vendors, lobbyists, or 
principals or employers of lobbyists. 

Sec. 2-444. Gift Law.  

(a) (1) No county commissioner, member of a local government body, mayor or chief executive 
when not a member of the governing body,  or employee, or any other person or business 
entity on his or her behalf, shall knowingly solicit or accept directly or indirectly, any gift 
with a value greater than one hundred dollars ($100) in the aggregate for the calendar year 
from any person or business entity that the recipient knows, or should know with the 
exercise of  reasonable care, is a vendor, lobbyist or any principal or employer of a lobbyist 
who lobbies sells or leases to the county or municipality as applicable.  

 (h) Solicitations of Contributions on Behalf of a Non-profit Charitable Organization. 

(1)  Notwithstanding the prohibition on gifts as outlined in subsection 2-444(a) and (b), 
the  solicitation of funds by a county or municipal official or employee for a non-
profit charitable organization, as defined under the Internal Revenue Code, is 
permissible so long as there is no quid pro quo or other special consideration, 
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including any direct or indirect special financial benefit to the official or employee or 
to the person or entity being solicited.  The solicitation by an official or employee as 
contemplated herein, is expressly prohibited if made to any person or entity with a 
pending application for approval or award of any nature before the county or 
municipality as applicable.  

(2) To promote the full and complete transparency of any such solicitation, officials and 
employees shall disclose, on a form provided by the Commission on Ethics, the 
name of the charitable organization, the event for which the funds were solicited, 
the name of any person or entity that was contacted regarding a solicitation or 
pledge by the official or employee, and the amount of the funds solicited or pledged 
if known.  The form shall be completed legibly and shall be filed with the 
commission on Ethics. The form shall be filed within 30 days from the occurrence of 
the event for which the solicitation was made, or if no event, within 30 days from 
the occurrence of the solicitations.  

(3) Officials and employees may not use county or municipal staff or other county or 
municipal resources in the solicitations of charitable contributions described in this 
subsection.  

The Palm Beach County Code of Ethics allows elected officials, advisory board members and employees 
to solicit anyone on behalf of non-profit or charitable organizations.  However, you may not use West 
Palm Beach staff or other municipal resources to solicit donations.  Moreover, if you intend to solicit 
donations on behalf of WPBFZ from vendors, lobbyists, or principals or employers of lobbyists who 
lobby, sell or lease to West Palm Beach you must keep a detailed record of those solicitations.  A 
charitable solicitation log can be found on our website at www.palmbeachcountyethics.com/Forms and 
should include the following information:  

1) Name of the charitable organization for which you are soliciting; and 
2) Name of the person and entity that was solicited;  and 
3) The event, if any, for which the funds were solicited; and 
4) Amount of funds solicited and pledged.     

 
You must file this form with the Commission on Ethics office within 30 days of the charitable event or 
within 30 days of the solicitation if not related to an event.  You may not solicit any person or entity who 
has a pending application before West Palm Beach.  Most importantly, you must take great care that 
solicitations accepted on behalf of WPBFZ do not result in a quid pro quo for your “official action” as city 
commissioner.  

THE RATIONALE for limiting the manner of solicitations and donations is grounded in the desire to avoid 
the appearance that these solicitations and donations are being made to obtain access to or otherwise 
ingratiate the donor to the elected official.  Similarly, by prohibiting officials and employees from using 
their public office to give a special financial benefit to a charity of which they are an officer or director, 
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the code further attempts to limit potential misuse of a public duty to treat all citizens and entities on an 
equal footing.  

IN SUMMARY, you may not use your elected office to give WPBFZ a special financial benefit while 
serving as an officer or director of the charity.  If matters that would specially financially benefit WPBFZ 
come before the West Palm Beach City Commission, you must publicly declare your conflict, abstain 
from voting, and may not participate in the decision-making process in any way. Finally, while you may 
solicit donations on behalf of WPBFZ, any solicitation of donations from vendors or lobbyists of West 
Palm Beach must be transparent in that you must keep a detailed log of your contact with those donors 
and submit a copy to the Palm Beach County Commission on Ethics.  Lastly, you may not solicit any gift 
on behalf of WPBFZ in exchange for any special consideration on your part as a city commissioner.  

This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable to any 
conflict under state law.  Inquiries regarding possible conflicts under state law should be directed to the 
State of Florida Commission on Ethics.  

Please feel free to contact me at (561) 233-0724 should you have any further questions in this matter.  

Sincerely,  

 

Alan S. Johnson 
Executive Director 
 
ASJ/mr/gal 
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July 8, 2011 
 
 
Mr. Edward Lowery, Director 
PBC Housing and Community Development 
100 Australian Ave., 5th Floor 
West Palm Beach, FL 33406 
 
Re:  RQO 11-030 

Conflict of Interest, Misuse of Office 
 
Dear Mr. Lowery, 
 
The Palm Beach County Commission on Ethics (COE) considered your request for an advisory opinion, 
and rendered its opinion at a public meeting on July 7, 2011. 
 
YOU ASKED in your email dated May 31, 2011 whether it would be a prohibited conflict of interest under 
the Palm Beach County Code of Ethics for Wanda Gadson, a temporary employee in the Mortgage and 
Housing Assistance Section (MHA), within the PBC Division of Housing and Community Development 
(HCD), to be involved in matters where MHA provides financial assistance to potential homebuyers of 
foreclosed properties, when those properties are purchased from the Palm Beach County Community 
Land Trust (PBCCLT).  PBCCLT is an independent non-profit community organization. Ms. Gadson serves 
as an unpaid officer (treasurer) and volunteer member of its Board of Directors.  You also asked if a 
potential conflict of interest could be avoided by prohibiting Ms. Gadson, in her role as a temporary 
county employee with MHA, from working on any matters involving MHA assistance for purchases of 
residential property directly from PBCCLT.   You provided additional information in two e-mails received 
by commission staff on June 6, 2011. 
 
IN SUM, Ms. Gadson’s county employment requires her to directly assess the eligibility of applicants for 
county housing assistance funds.  These applicants include potential clients of the PBCCLT, on which she 
serves as an officer (Treasurer) and member of the Board of Directors.  Based on the facts submitted, 
there is an inherent conflict between Ms. Gadson’s temporary county employment and her position as a 
volunteer corporate officer and member of the PBCCLT Board of Directors.   
 
THE FACTS as we understand them are as follows: 
 
You are the Director of the Palm Beach County Division of Housing and Community Development (HCD).  
You recently hired Wanda Gadson as a temporary paid employee to work in the Mortgage and Housing 
Assistance Section (MHA) of HCD.  MHA receives and assesses applications for housing assistance from 
applicants for both income verification purposes, and for sufficiency of information on these 
applications.  Once MHA has completed these assessments, if approved by the MHA section Manager 
and HCD Director, MHA provides financial assistance to qualified first-time homebuyers.  While Ms. 
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Gadson has no authority to approve an application, she does have the authority to determine within 
standard guidelines whether the applicant’s income level meets the required criteria, and whether an 
application contains sufficient information to continue in the approval process.  
     
Ms. Gadson is also an unpaid volunteer officer and member of the Board of Directors of the Palm Beach 
County Community Land Trust (PBCCLT), a registered Florida non-profit corporation.  PBCCLT is a 
county-wide community housing corporation formed primarily to preserve the quality and affordability 
of housing for low and moderate income families.  PBCCLT is sometimes the recipient of federal grant 
monies by way of Palm Beach County’s Neighborhood Stabilization Programs, which are administered by 
HCD.  These funds are used by PBCCLT to purchase foreclosed residential properties, which are either 
sold or rented to eligible families.  When such grant funds are disbursed to PBCCLT, it enters into an 
agreement with Palm Beach County through another HCD section, the Capital, Real Estate and 
Inspection Services section (CRE).  The MHA section, which employs Ms. Gadson, is not involved in the 
application review or approval process or otherwise involved in the disbursement of these grant funds 
to PBCCLT, or to any individual applicants.  
   
While the MHA section has no involvement in the distribution of grant funds to PBCCLT, they do provide 
home buyer assistance to households who may want to purchase the foreclosed residential properties 
from PBCCLT.   According to information you have provided COE staff, Ms. Gadson’s role in this process 
is to verify income and determine whether all required information on an application being submitted is 
complete.  Her decision making authority in the approval process is limited to these two areas within the 
process.   
 
THE LEGAL BASIS for this opinion is found in the following relevant sections of the revised Palm Beach 
County Code of Ethics: 
 
Sec. 2-442.  Definitions. 
 
The following words, terms and phrases, when used in this article, shall have the meanings ascribed to 
them in this section, except where the context clearly indicates a different meaning: 
 

Official or employee means any official or employee of the county or the municipalities located 
within the county, whether paid or unpaid.  (Emphasis added) 
 
Outside employer or business includes:  
Any entity, other than the county, the state, or any other federal regional, local, or municipal 
government entity, of which the official or employee is a member, official, director, proprietor, 
partner, or employee, and from which he or she receives compensation for services rendered or 
goods sold or produced.  For purposes of this definition, "compensation" does not include 
reimbursement for necessary expenses, including travel expenses.  (Emphasis added) 
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Sec. 2-443.  Prohibited conduct.  
 

(a) Misuse of public office or employment.  An official or employee shall not use his or her official 
position or office, or take or fail to take any action, or influence others to take or fail to take any 
action, in a manner which he or she knows or should know with the exercise of reasonable care 
will result in a special financial benefit, not shared with similarly situated members of the 
general public, for any of the following persons or entities: (Emphasis added) 

 
(7) A civic group, union, social, charitable, or religious organization, or other not for profit 

organization of which he or she (or his or her spouse or domestic partner) is an officer or 
director. (Emphasis added) 

 
(b) Corrupt misuse of official position. An official or employee shall not use his or her official position 

or office, or any property or resource which may be within his or her trust, to corruptly secure or 
attempt to secure a special privilege, benefit, or exemption for himself, herself, or others.  For 
the purposes of this subsection, “corruptly” means done with a wrongful intent and for the 
purpose of obtaining, or compensating or receiving compensation for, any benefit resulting from 
some act or omission of an official or employee which is inconsistent with the proper 
performance of his or her public duties.  (Emphasis added) 

 
THE RATIONALE for scrutinizing the public position of a county employee when that employee sits as an 
officer or director of a non-profit organization is grounded in the desire to avoid the appearance that in 
their official capacity, the employee may influence the process to financially benefit the organization in a 
way not shared by similarly situated members of the general public.  The closer the official function is to 
the beneficial transaction, the greater the appearance becomes that the transaction can be so affected. 
 
As a temporary employee of Palm Beach County, Ms. Gadson falls within the jurisdiction of the Code of 
Ethics under Section 2-442, for the length of her employment.  PBCCLT is not considered her outside 
employer under the code, because she fills only an unpaid volunteer role as an officer and member of 
their board of directors.  Therefore, PBCCLT clients are not the clients of her outside employer under the 
Code of Ethics, thus only the prohibitions found within Section 2-443(a)(7) and (b) apply to her in this 
instance.      
 
The code of ethics prohibits Ms. Gadson from using her official position to take or fail to take any action, 
or to influence others to take or fail to take any action that would lead to a financial benefit for PBCCLT 
due to her position as an officer and/or member of the board of directors of PBCCLT.  This includes any 
preference for the approval of housing assistance for clients of PBBCLT.  Regardless of whether she has 
final authority over approval of applications for housing assistance from MHA, her assignment within 
MHA is to assess applications for housing assistance funds.  This assignment by its very nature gives her 
a certain level of decision making authority regarding these applications, and is not therefore 
“ministerial” in nature.   
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IN SUMMARY, based on the facts submitted, there is an inherent conflict of interest between Ms. 
Gadson’s  assigned duties as a county employee with MHA, and her position as an officer and board 
member of PBCCLT under Section 2-443(a)(7) and (b).  We believe that this prohibited conflict of 
interest cannot be cured while she remains in her current assignment within MHA, and also remains as 
an officer or member of the board of directors of PBCCLT.   
 
This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable to any 
conflict under state law.  Inquiries regarding possible conflicts under state law should be directed to the 
State of Florida Commission on Ethics. 
 
Please feel free to contact me at (561) 233-0724 should you have any further questions in this matter. 
 
Sincerely, 
 
 
Alan S. Johnson 
Executive Director 
Commission on Ethics 
 
ASJ/meb/gal 
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July 8, 2011 

 

Suzanne Mulvehill, Vice-Mayor 
City of Lake Worth  
7 North Dixie Highway 
Lake Worth, FL  33460-3787 
 
Re: RQO 11-031-OE 
 Outside Employment 
 
Dear Vice-Mayor Mulvehill, 

The Palm Beach County Commission on Ethics (COE) considered your request for an advisory 
opinion, and rendered its opinion at a public meeting held on July 7, 2011. 

YOU ASKED in your email of June 2, 2011, whether as the Vice-Mayor of Lake Worth, you may  serve 
as a Certified Business Analyst for the Small Business Development Center at Palm Beach State 
College (PBSC).   

IN SUM, as a part of the Florida College System, Palm Beach State College (PBSC) is a state 
governmental entity.  Governmental entities are not considered outside employers as this term is 
defined within the Code of Ethics.  Therefore, even though Lake Worth maintains contracts or 
otherwise transacts business with PBSC you are not prohibited from accepting outside employment 
with PBSC.   Notwithstanding, at all times you may not use your position as vice-mayor of the City of 
Lake Worth to obtain a “special financial benefit for yourself not shared with similarly situated 
members of the general public.”  

THE FACTS you submitted are as follows:  

You are the vice-mayor of The City of Lake Worth and have been offered a position as a Small 
Business Development Consultant at Palm Beach State College (PBSC).  Palm Beach State College is 
the host institution for the Small Business Development Center (SBDC), a governmental entity 
funded in part through a cooperative agreement with the U.S. Small Business Administration.  The 
SBDC provides free counseling, advice and seminars to small business owners throughout the 
region. The SBDC at PBSC sets and provides your salary.  Your position entails, among other things, 
providing one-on-one counseling to small or medium size enterprises (SME), contacting SME’s in 
the region and recruiting SME’s for the SBDC’s growth acceleration program, and attending 
business events on behalf of the SBDC.   From time to time, businesses that operate in Lake Worth, 
may come to the SBDC to request your advice and businesses that you have counseled may appear 
before you as a member of the City of Lake Worth Commission. Lake Worth employs a sealed, 
competitive bid process, at the completion of which staff presents the top five bids to the 
Commission including the low bid.  The City Commission has discretion to select from among those 
bids.  

THE LEGAL BASIS for this opinion relies on the following relevant sections of the Palm Beach County 
Code of Ethics.  
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Section 2-443.  Prohibited conduct.  
 

(d) Contractual relationships.  No official or employee shall enter into any contract or other 
transaction for goods or services with their respective county or municipality. This 
prohibition extends to all contracts or transactions between the county or municipality as 
applicable or any person, agency or entity acting for the county or municipality as 
applicable, and the official or employee, directly or indirectly, or the official or employee's 
outside employer or business. (emphasis added) 

 
The Code of Ethics prohibits employees, officials, and the outside employer or business of an 
employee or official from contracting with the municipality they serve, unless an exemption or 
exception applies.  

The code defines outside employer in sec. 2-442 

 Outside employer or business includes:  
Any entity, other than the county, the state, or any other federal regional, local, or municipal 
government entity, of which the official or employee is a member, official, director, 
proprietor, partner, or employee, and from which he or she receives compensation for 
services rendered or goods sold or produced. (emphasis added) 

The definition of outside employer or business, specifically excludes “county, state, or any other 
federal regional, local or municipal government entity.” The Palm Beach County Commission on 
Ethics has previously addressed whether a state college or university is a government entity under 
the code.1

While you may accept employment with PBSC, the college or clients of SBDC may come before you 
in your capacity as Vice-Mayor of Lake Worth.   

          §1001.60, Florida Statutes, establishes the Florida College system.  As one of 28 
public colleges in the State of Florida, PBSC is, therefore, considered a governmental entity.  As a 
result, you are not prohibited from accepting employment with PBSC even though PBSC maintains 
contracts with Lake Worth.  

The following section of the code addresses that potential conflict.  

(a) Misuse of public office or employment.  An official or employee shall not use his or her 
official position or office, or take or fail to take any action, or influence others to take or fail 
to take any action, in a manner which he or she knows or should know with the exercise of 
reasonable care will result in a special financial benefit, not shared with similarly situated 
members of the general public, for any of the following persons or entities: 

 
(1) Himself or herself;  
(2) An outside employer or business of his or hers, or of his or her spouse or domestic 

partner, or someone who is known to such official or employee to work for such outside 
employer or business;  

 (5) A customer or client of the official or employee’s outside employer or business;  
 

1 RQO 10-028-OE, RQO 10-037-OE, RQO 11-026 
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Neither the PBSC, nor SBDC clients fall under the prohibitions of the misuse of public position 
section of the code as an outside business, employer or customer or client.  Not only is your 
employer a government entity and thus exempt from the definition of outside employer, but the 
services of SBDC are free to the public.  Therefore, the businesses you contact or advise on behalf of 
the SBDC are not customers or clients as defined by the code of ethics.  Notwithstanding these 
exemptions, you may not use your official position to gain a special financial benefit for yourself.  

IN SUMMARY, you are not prohibited from accepting the growth acceleration program consultant 
position with the Small Business Development Center at Palm Beach State College.  Because Palm 
Beach State College is a government entity, it is not an outside employer and under the code of 
ethics no conflict exists.  Your duty to not use your official position for personal financial benefit is 
ongoing.  
 
This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable to any 
conflict under state law.  Inquiries regarding possible conflicts under state law should be directed to 
the State of Florida Commission on Ethics.  

Sincerely,  

 

Alan S. Johnson 
Executive Director 
 
ASJ/mr/gal 
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July 8, 2011 

 
Suzanne Mulvehill, Vice Mayor 
City of Lake Worth 
7 North Dixie Highway 
Lake Worth, FL  33460-3787 
 
Re:   RQO 11-033 
 Misuse of Office 
 
Dear Vice- Mayor Mulvehill,  
 
The Palm Beach County Commission on Ethics (COE) considered your request for an advisory opinion, and 
rendered its opinion at a public meeting held on July 7, 2011.   

YOU ASKED in your email dated June 7, 2011, whether it is a violation of the Palm Beach County Code of Ethics for 
you to use money left over from your campaign to help pay for a trip to Southend-on-Sea, England where you will 
represent the City of Lake Worth at a conference and street painting festival modeled after the Lake Worth Street 
Painting Festival.  

IN SUM, the Code of Ethics does not regulate campaign contributions and expenditures.  These issues are subject 
to regulation under state and federal law.  Notwithstanding, you have an ongoing responsibility under the Code of 
Ethics not to use your official position to take or fail to take any action in a manner that constitutes a corrupt 
misuse of your office for a wrongful purpose as defined in the code.   

THE FACTS as we understand them are as follows:  

You are the Vice Mayor for the City of Lake Worth.  Lake Worth has established a “sister-city” program that 
initiates, plans, sponsors, organizes and promotes cultural exchanges with cities abroad.  In conjunction with this 
program you have been invited to Southend-on-Sea, a Lake Worth sister-city in England, to represent Lake Worth 
at an International Business and Tourism conference.  Your participation in the event includes being a judge in 
Southend-on-Sea’s first street painting festival modeled after Lake Worth’s Street Painting Festival.  While you 
used personal frequent flyer miles to cover the cost of your airline ticket, you intend to use $220 from your office 
campaign account to pay for taxes on your airline ticket and use the remaining $250 for accommodations, train 
tickets to and from Southend-on-Sea, and meals.  You stated that you will use personal funds to pay whatever 
expenses are not covered by your office campaign account due to Lake Worth’s budgetary restraints.  

THE LEGAL BASIS for this opinion is found in the following relevant sections of the Palm Beach County Code of 
Ethics  

2-443. Prohibited conduct.  

(a) Misuse of public office or employment. An official or employee shall not use his or her official position or 
office, or take or fail to take any action, or influence others to take or fail to take any action, in a manner 
which he or she knows or should know with the exercise of reasonable care will result in a special financial 
benefit, not shared with similarly situated members of the general public…  
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Financial Benefit: includes any money, service, license, permit, contract, authorization, loan, travel, 
entertainment, hospitality, gratuity, or any promise of any of these, or anything else of value.  This 
term does not include campaign contributions authorized by law.  

While elected officials, advisory board members and public employees may not use their official position to obtain 
a special financial benefit, campaign contributions are specifically exempted from the definition of financial benefit 
and are not subject to regulation by the Palm Beach County Commission on Ethics.  As a former candidate for 
office and current elected official, you are authorized by §106.141, Florida Statutes, to dispose of surplus campaign 
funds as outlined in the state statute.  By enacting §106.141, the State Legislature has made it clear that the 
Florida Division of Elections regulates campaign finance laws and how surplus campaign contributions are to be 
dealt with.    

IN SUMMARY, based on the information you have submitted, the Code of Ethics does not prohibit you from using 
funds disbursed to your office campaign account as authorized by §106.141, Florida Statutes, to help defray the 
costs of attending an international business conference where your attendance is in your official capacity as a 
member of the Lake Worth Commission.  

This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable to any conflict under 
state ethics or campaign finance laws.  Inquiries regarding possible conflicts under state campaign finance laws 
should be directed to the Florida Division of Elections.  

Please feel free to contact me at (561) 233-0724 should you have any further questions in this matter.  

Sincerely,  

 

Alan S. Johnson 
Executive Director 
Commission on Ethics 
 
ASJ/mr/gal 
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July 8, 2011 
 
Thomas P. Cairnes, Director of Construction 
The Forbes Company 
1555 Palm Beach Lakes Blvd., Suite 900 
West Palm Beach, FL 33401 
 
Re:  RQO 11-034 

Gift Law/Misuse of Official Position 
 
Dear Mr. Cairnes, 
 
The Palm Beach County Commission on Ethics (COE) considered your request for an advisory 
opinion, and rendered its opinion at a public meeting held on July 7, 2011. 
 
YOU ASKED two (2) related questions in your letter of June 8, 2011.  First, whether you or your 
employer, The Forbes Company (Forbes), owners and operators of The Gardens Mall, are 
prohibited by the Palm Beach County Code of Ethics from inviting officials and employees of the 
City of Palm Beach Gardens or Palm Beach County to attend various charity events as guests, 
where the cost of attendance is paid for by Forbes.  Second, whether you are prohibited under 
the code from providing complementary lunches to various city employees at monthly 
meetings discuss a range of issues concerning the Gardens Mall and the PGA corridor area, 
including security and growth trends in the city. 
 
IN SUM, public officials and employees may not accept anything of value because of “an official 
public action” or “a legal duty” performed or violated.  Regarding gift limitations, since you are 
not a vendor, lobbyist, or principal or employer of a lobbyist in Palm Beach Gardens or Palm 
Beach County, there is no prohibition on the amount of a gift.  So long as there is no “quid pro 
quo” or special treatment or other privilege given, or obtained by you or your employer, in 
exchange for tickets to charitable events or complimentary lunches, the Code of Ethics does not 
prohibit these gifts.  However, a gift in excess of $100 must be reported by the official or 
employee pursuant to the code, or Florida Statute for those who are state reporting individuals. 
 
THE FACTS as we understand them are as follows: 
 
You are the Director of Construction for The Forbes Company (Forbes).  Forbes owns and 
operates the Gardens Mall (the Mall), which is located in the City of Palm Beach Gardens.  You 
advise that neither you nor Forbes is a vendor, lobbyist or a principal or employer of a lobbyist 
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selling or leasing services or property or otherwise lobbying either Palm Beach Gardens or Palm 
Beach County. 
 
Forbes will frequently “partner” with Palm Beach Gardens and employee organizations in 
support of various charitable events by donating funds for such events, including Art in Public 
Places, Volunteer Police Foundation events, and the Big Heart Brigade Chili Cook Off, which is  
sponsored by Palm Beach Gardens’ firefighters.  Several times per year, Forbes will also donate 
sponsorship funds or purchase VIP admission to other charitable events, such as golf 
tournaments, the Red Cross Ball, Music for the Children, and other like events, where entry fees 
range from a few hundred to a few thousand dollars.  On behalf of Forbes, you will often invite 
county or city officials or employees to attend these events as guests.  You have stated that 
Forbes does not and has not used these complementary admissions in any attempt to garner 
special favor with county or city officials or employees, and neither Forbes nor you personally 
ask for or receive any “quid pro quo” or special treatment because of these donations. 
 
In addition, you host monthly meetings with public officials and employees, including the Palm 
Beach Gardens Police Chief and employees of the Growth Management, Building or 
Administrative Departments, where you discuss crime and growth trends within the city and 
their effect on the tenants of the Mall and the PGA corridor area in general.  You indicate that 
the purpose of these meetings is to obtain information that the Mall needs to assess its future 
security, as well as to what type of businesses the Mall should consider adding in the future.  
Complementary lunch is provided by you at these meetings.   
 
Lastly, you advise that you and other Forbes employees serve on various business and non-
profit boards, such as the PGA Corridor Association, The Northern Palm Beach County Chamber 
of Commerce, and the Nicklaus Children’s Hospital Fund Board, and that some of the members 
of these boards may be lobbyists or vendors.  However, when Forbes purchases either lunch at 
a meeting, or admission to charity events, you pay for these items from your reimbursed 
business expense account, and any tickets, passes or admissions you disseminate are directly 
from Forbes, not through other Forbes’ employees who may be members of these boards.     
 
THE LEGAL BASIS for this opinion is found in the following relevant sections of the revised Palm 
Beach County Code of Ethics: 
 
Sec. 2-442.  Definitions. 
 
 Official or employee means any official or employee of the county or the municipalities 
 located within the county, whether paid or unpaid.  (Emphasis added) 
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 Lobbyist shall mean any person who is employed and receives payment, or who 
 contracts for economic consideration, for the purpose of lobbying on behalf of a 
 principal, and shall include an employee whose principal responsibility to the employer 
 is overseeing the employer's various relationships with government or representing the 
 employer in its contacts with government. 
 
  Vendor means any person or entity who has a pending bid proposal, an offer or request  
  to sell goods or services, sell or lease real or personal property, or who currently   
  sells goods or  services, or sells or leases real or personal property, to the county or  
  municipality involved  in the subject contract or transaction as applicable.  For the  
  purposes of this definition a  vendor entity includes an owner, director, manager or  
  employee.  
 
Sec. 2-443.  Prohibited conduct.  
 

(b) Corrupt misuse of official position. An official or employee shall not use his or her 
official position or office, or any property or resource which may be within his or her 
trust, to corruptly secure or attempt to secure a special privilege, benefit, or 
exemption for himself, herself, or others.  For the purposes of this subsection, 
“corruptly” means done with a wrongful intent and for the purpose of obtaining, or 
compensating or receiving compensation for, any benefit resulting from some act or 
omission of an official or employee which is inconsistent with the proper 
performance of his or her public duties. (Emphasis added) 

 
Sec. 2-444.  Gift law.  
 

(a)(1) No county commissioner, member of a local governing body, mayor or chief 
executive when not a member of the governing body, or employee, or any other 
person or business entity on his or her behalf, shall knowingly solicit or accept 
directly or indirectly, any gift with a value of greater than one hundred dollars 
($100) in the aggregate for the calendar year from any person or business entity that 
the recipient knows, or should know with the exercise of reasonable care, is a 
vendor, lobbyist or any principal or employer of a lobbyist who lobbies, sells or 
leases to the county or municipality as applicable. 

 
(a)(2) No lobbyist, vendor or principal or employer of a lobbyist that lobbies the county or 

a municipality shall knowingly give, directly or indirectly, any gift with a value greater 
than one hundred dollars ($100) in the aggregate for the calendar year to a person 
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who the vendor, lobbyist or principal or employer of a lobbyist knows is an official or 
employee of that county or municipality. 

 
There are similar limitations on such gifts to advisory board members regarding vendors, 
lobbyists, or principals or employers of lobbyists who contract with or come before a board, or 
the government department subject to the board’s authority. 
 

(f) Gift reports. Any official or employee who receives a gift in excess of one hundred 
dollars ($100) shall report that gift in accordance with this section. (Emphasis added) 

  
(g) For the purposes of this section, "gift" shall refer to the transfer of anything of 

economic value, whether in the form of money, service, loan, travel, entertainment, 
hospitality, item or promise, or in any other form, without adequate and lawful 
consideration. (Emphasis added) 

 
(1) Exceptions.  The provisions of subsection (g) shall not apply to: 

 
(i) A ticket, pass or admission in connection with public events, appearances or 

ceremonies related to official county or municipal business, if furnished by an 
nonprofit organization of such public event, or if furnished pursuant to a contract 
between the event sponsor and the county or municipality as applicable provide 
that sponsor organization does not employ a lobbyist, and further provided the 
ticket, pass or admission is given by a representative of the sponsor organization 
who is not otherwise a vendor, lobbyist, principal or employer of a lobbyist. 

 
The gift law prohibitions and exceptions all contain a common theme.  Public officials and 
employees may not accept anything in exchange for the past, present and future performance 
of their legal duties.  In addition, they may not accept, in the aggregate, more than $100 during 
the calendar year from vendors, lobbyists, or principals or employers of lobbyists who lobby, 
sell or lease to their government employer.  In fact, the code applies the $100 annual gift limit 
to prohibit the donor vendors, lobbyists, or principals or employers of lobbyists who lobby the 
public servant’s government (or in the case of an advisory board member, the board or relevant 
department) from giving such aggregate gifts.  Therefore, you must take great care to not “pass 
through” or otherwise indirectly give a prohibited gift on behalf of a sponsor who is a relevant 
vendor, lobbyist, or principal or employer of a lobbyist.  
 
THE RATIONALE for limiting the value of gifts given by vendors, lobbyists or principals or 
employers of lobbyists to public officials and employees is based on reducing the chance that 
such gifts are for the purpose of improperly influencing the official or employee in the exercise 
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of their official duties.  When such gifts are given by persons who are not vendors, lobbyists, or 
principals or employers of lobbyists, this concern is reduced, and so the value of such gifts is not 
restricted.  However, the requirement that such gifts are not given for an improper purpose 
such as to corruptly influence an official or employee in performance of their official duties 
remains.  
 
For gifts that are not otherwise prohibited, employees and officials are required to report 
individual gifts received in excess of $100 either pursuant to state gift law reporting 
requirements, or annually pursuant to the county ethics code.   This requirement assures that 
non-exempt gifts of this nature are transparent and subject to public scrutiny. 
 
IN SUMMARY, based on the facts you have submitted, since neither you personally, nor Forbes, 
are a vendor, lobbyist, or principal or employer of a lobbyist doing business with either The City 
of Palm Beach Gardens or Palm Beach County, the Code of Ethics does not prohibit you from 
giving, or officials or employees of Palm Beach Gardens or Palm Beach County from accepting,  
complementary tickets to charity events, or complementary lunches at meetings, so long as 
these items are provided to the official or employee directly from Forbes through you, and as 
long as these items are not;  provided to “corruptly” and improperly influence officials or 
employees in carrying out their official duties, or indirectly provided by a prohibited source.  
However, if the value of admission to a charity event, or the value of any single complementary 
lunch is greater than one hundred dollars ($100), the official or employee receiving this benefit 
may have to report this information under Section 2-444(f) (1) or (2) of the code or applicable 
state law.   
 
This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable 
to any conflict under state law.  Inquiries regarding possible conflicts under state law should be 
directed to the State of Florida Commission on Ethics. 
 
Please feel free to contact me at (561) 233-0724 should you have any further questions in this 
matter. 
 
Sincerely, 
 
 
Alan S. Johnson 
Executive Director 
Commission on Ethics 
 
ASJ/meb/gal 
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July 8, 2011 
 
 
Peter B. Elwell 
Town Manager, Town of Palm Beach 
360 South County Road 
Palm Beach, FL 33480 
 
Re:  RQO 11-037 

Conflict of Interest/Misuse of Office 
 
Dear Mr. Elwell, 
 
The Palm Beach County Commission on Ethics (COE) considered your request for an advisory 
opinion, and rendered its opinion at a public meeting held on July 7, 2011. 
 
YOU ASKED in your letter dated June 16, 2011, whether the sibling relationship between a 
Town of Palm Beach Building Official and his brother, who has an ownership interest in a 
private firm hired by a landowner of commercial property to act as a Resident Inspector on a 
construction project, creates a prohibited conflict of interest under the Code of Ethics, where 
the Resident Inspector is required to submit inspection and compliance reports to the Building 
Official, and where the Building Official is responsible for final approval of the work completed.   
 
IN SUM, there is no prohibited conflict of interest created under the Code of Ethics when a 
Town of Palm Beach Building Official completes his inspection and compliance assessment 
duties, even where the “Resident Inspector” is a sibling of the Building Official, and even where 
that Building Official has final authority to issue the necessary compliance documents, provided 
that in completing his official duties, the Building Official does not act or fail to act, or influence 
others to act of fail to act, in any manner that will result in a special financial benefit for his 
brother that is not shared by similarly situated members of the general public (other 
landowners represented by different resident inspectors).    
  
THE FACTS as we understand them are as follows: 
 
You are the Town Manager for the Town of Palm Beach.  Under your Town Code, when a 
private party is engaged in any construction project within the Town that requires a permit, 
they are given the option of employing a private resident inspector for the purpose of ensuring 
that the work is done properly and complies with all building codes.  This resident inspector is 
further tasked with filing weekly reports with the head of the Town’s Building Department 
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(Building Official), as well as documenting compliance with Town Building Codes.  The Town’s 
Building Official completes a final inspection of the work, and if appropriate, issues a Certificate 
of Completion or Certificate of Occupancy as applicable for the project.  On one such 
commercial construction project, the landowners have hired a private company to act as their 
Resident Inspector.  One of the partners/principals of this company is the brother of the Town’s 
Building Official.   
  
THE LEGAL BASIS for this opinion is found in the following relevant sections of the revised Palm 
Beach County Code of Ethics: 
 
Sec. 2-443.  Prohibited conduct.  
 

(a) Misuse of public office or employment.  An official or employee shall not use his or her 
official position or office, or take or fail to take any action, or influence others to take or 
fail to take any action, in a manner which he or she knows or should know with the 
exercise of reasonable care will result in a special financial benefit, not shared with 
similarly situated members of the general public, for any of the following persons or 
entities: (Emphasis added) 

 
(3) A sibling or step-sibling, child or step-child, parent or step-parent, niece or nephew, 

uncle or aunt, or grandparent or grandchild of either himself or herself, or of his or 
her spouse or domestic partner, or the employer or business of any of these people; 
(Emphasis added) 

 
(b) Corrupt misuse of official position. An official or employee shall not use his or her official 

position or office, or any property or resource which may be within his or her trust, to 
corruptly secure or attempt to secure a special privilege, benefit, or exemption for 
himself, herself, or others.  (Emphasis added) 

 
IN SUMMARY, based on the facts you have submitted, there is no prohibited conflict of interest 
under the code based solely on a sibling relationship between a Building Official, charged with 
assuring compliance with building codes in the Town of Palm Beach, when a landowner chooses 
to hire as their authorized resident inspector, a private company in which the brother of the 
Building Official has an ownership interest, so long as the Building Official does not misuse his 
official position to benefit his brother, his brother’s company, or the landowner who employed 
his brother’s company, by giving a special financial benefit not shared by similarly situated 
residents employing other resident inspectors.    
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The Commission on Ethics cannot opine as to whether, in order to prevent the appearance of 
impropriety, you as Town Manager should have the resident inspector report directly to the 
Building Official’s supervisor (Director of Planning, Zoning and Building), or use a different 
Building Official within the Building Division in that role.  Since the relationship itself does not 
constitute a prohibited conflict under the Code of Ethics, this would be a matter of 
management policy to avoid any appearance of impropriety.  This is especially true if the official 
acts of the Building Official are of a discretionary nature. 
 
This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable 
to any conflict under state law.  Inquiries regarding possible conflicts under state law should be 
directed to the State of Florida Commission on Ethics. 
 
Please feel free to contact me at (561) 233-0724 should you have any further questions in this 
matter. 
 
Sincerely, 
 
 
Alan S. Johnson 
Executive Director 
Commission on Ethics 
 
ASJ/meb 
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July 8, 2011 
 
Jim Kuretski, Councilman 
Town of Jupiter 
210 Military Trail 
Jupiter, FL  33458 
 
Re:  RQO 11-038 

Misuse of Public Office/Conflict of Interest 
 
Dear Councilman Kuretski; 
 
The Palm Beach County Commission on Ethics (COE) considered your request for an advisory opinion, 
and rendered its opinion at a public meeting held on July 7, 2011. 
 
YOU ASKED in your e-mail dated June 17, 2011, whether being employed by Florida Power and Light 
(FPL) presented an inherent conflict of interest based upon customers and clients of FPL appearing 
before your council in most, if not all decision-making matters.   

IN SUM, the code of ethics prohibits an official from using his or her official position, or voting on a 
matter, that would result in a “special financial benefit, not shared with similarly situated members of 
the general public” for a customer or client of the official’s outside employer.  FPL is a publicly regulated 
utility and maintains an effective monopoly among users of electric power in the Town of Jupiter and 
throughout the State of Florida.  As such, most, if not all persons and entities coming before your council 
would be similarly situated members of the general public, insofar as their being customers or clients of 
your outside employer.  Therefore, under these circumstances, there is no inherent special financial 
benefit.  Notwithstanding, depending upon the facts, there could be a scenario where a specific 
customer or client is not similarly situated with other customers of FPL.  Additionally, you must take care 
to avoid using your official position to give a special financial benefit to FPL.  In that regard, this 
commission cannot opine as to speculative factual scenarios.  

In addition, the fact that your outside employer may franchise with the Town of Jupiter does not make it 
a prohibited contractual relationship as FPL is a sole source provider of electric power to the town.  

THE FACTS as we understand them are as follows: 

You are an elected official with the Town of Jupiter (the Town), a municipality within Palm Beach 
County.  Your outside employer is FPL.  The Town has a franchise agreement with FPL, effectively making 
all businesses and residential property owners or renters within the Town users of its electrical power 
supply services and thereby customers or clients of FPL.  FPL likewise has franchise agreements with 
Palm Beach County government and most municipalities within the county (Lake Worth has its own 
electric utility).  The circumstances make FPL effectively the sole source of electric power to individuals 
and businesses within the Town.  You have previously disclosed and abstained from voting on matters 
directly involving FPL but have never abstained based upon matters involving customers or clients of 
FPL. 
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THE LEGAL BASIS for this opinion relies on the following provisions of the code: 

Sec. 2-443 Prohibited conduct. 
 
 (a) Misuse of public office or employment.  An official or employee shall not use his or her official 

 position or office, or take or fail to take any action, or influence others to take or fail to take any 
 action, in a manner which he or she knows or should know with the exercise of reasonable care 
 will result in a special financial benefit, not shared with similarly situated members of the 
 general public, for any of the following persons or entities (emphasis added):  

 
(1) Himself or herself;  
(2) An outside employer or business of his or hers, or of his or her spouse or domestic partner, 

or someone who is known to such official or employee to work for such outside employer or 
business;  

 (5) A customer or client of the official or employee’s outside employer or business;  

The code defines customer or client in sec. 2-442 

 Customer or client means any person or entity to which and official or employee’s outside 
 employer or business has supplied goods or services during the previous twenty-four (24) 
 months, having, in the aggregate, a value greater than ten thousand dollars ($10,000.00) 

(c) Disclosure of voting conflicts.  County and municipal officials as applicable shall abstain from 
voting and not participate in any matter that will result in a special financial benefit as set forth 
in subsections (a)(1) through (7)... 

(d) Contractual relationships.  No official or employee shall enter into any contract or other 
transaction for goods or services with their respective county or municipality. This prohibition 
extends to all contracts or transactions between the county or municipality as applicable or any 
person, agency or entity acting for the county or municipality as applicable, and the official or 
employee, directly or indirectly, or the official or employee's outside employer or business. 
(emphasis added) 

 
The Code of Ethics prohibits employees, officials, and the outside employer or business of an employee 
or official from contracting with the municipality they serve, unless an exemption or exception applies.  

The code defines outside employer in sec. 2-442 

  Outside employer or business includes:  
Any entity, other than the county, the state, or any other federal regional, local, or municipal 
government entity, of which the official or employee is a member, official, director, proprietor, 
partner, or employee, and from which he or she receives compensation for services rendered or 
goods sold or produced. 

(e) Exceptions and waiver. 
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(3) The outside employer or business involved is the only source of supply within the county 
or municipality as applicable and there is full disclosure by the official or employee of his 
or her interest in the outside employer or business... (emphasis added) 

FPL is the sole source of electric supply within the Town and therefore your employment with FPL does 
not constitute a prohibited contractual relationship. 

Likewise, the likelihood is that most, if not all persons and business entities appearing before you are 
customers or clients of FPL.  While a significant number of customers will be below the approximately 
$400 per month legal threshold to reach $10,000 in 24 months, the simple fact remains that a significant 
portion of the business and residential population would be at or near this amount.  Since those 
appearing before your council are similarly situated, there is no inherent conflict merely because a 
person or entity is a customer or client of FPL.  Notwithstanding, the misuse of office provisions dealing 
directly with yourself or your outside employer remain applicable and depending upon the facts and 
circumstances may require abstention where a special financial benefit could be gained by you or FPL. 

IN SUMMARY, because of the unique characteristics of a publicly regulated utility that maintains a 
monopoly within the community, you are not inherently in violation of the misuse of office or voting 
conflict provisions of the code of ethics as they apply to a “special financial benefit” for a customer or 
client of your outside employer.  In addition, the fact that your outside employer maintains contracts 
with your government entity is not a prohibited contractual relationship in that your employer is the 
sole source provider within your jurisdiction.  You have an ongoing duty to avoid using your position or 
voting on matters that would specially benefit you or your employer directly. 

This opinion construes the Palm Beach County Code of Ethics Ordinance, but is not applicable to any 
conflict under state law.  Inquiries regarding possible conflicts under state law should be directed to the 
State of Florida Commission on Ethics. 
 
Please feel free to contact me at (561) 233-0724 should you have any further questions in this matter. 
 
Sincerely, 
 
 
Alan S. Johnson 
Executive Director 
Commission on Ethics 
 
ASJ/meb/gal 
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